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MEMORANDUM TO: Annotation Users 


FROM: Frank White 
Manager 
Corporate Freedom of Information and 
Privacy Office 
Management Board Secretariat 


Enclosed please find the January 1996 revised edition of the Annotation. Since this 
edition comprises all of the material in the previous editions, you may discard those 
Annotations and replace them with this one. The Annotation is fully updated to include 
summaries of the Orders and significant Privacy Investigation Reports made by Ontario's 
Information and Privacy Commission from January 1988. Also included are summaries 
of relevant court decisions. Like the 1995 edition, the Annotation is provided in a three- 
hole punch format so that it may be easily inserted in a binder. You may wish to use 
numbered tabs to separate the sections of the legislation. The Annotation is colour 
coded; the legislation is reproduced on yellow pages and the summaries of the decisions 
are on white pages. 


A Concordance of Section Numbers for both Acts and a Subject Index for both Acts, 
located in the front of the Annotation, will assist the reader to find the sections and 
corresponding Annotation summaries. 


Located at the back of the Annotation is an Index of Annotated Orders and Investigation 
Reports. This Index contains an alphabetical subject listing, which references the 
summaries of decisions and relevant section numbers contained in the Annotation. 


If you require further copies of the Annotation, please contact the Ontario Government 
Bookstore at (416) 326-5320. If you have any comments on the format or contents of 
this publication, please contact Howard Jones, Policy Advisor to the Corporate Freedom 
of Information and Privacy Office, at (416) 327-2192. 


PUBLICATIOAS OOTARIO 


Evaluation Form 


We are interested in your comments. Please let us know your views about the Annotation. 


ie Do you like the format? Explain. 

2 Are there any changes that you would like to see made? 

oF Is there other information that you believe ought to be included in the Annotation? 
4. Other suggestions. 


Please send this to: 


Annotation 

Freedom of Information and Privacy Office 
Management Board Secretariat 

101 Bloor Street West, Suite 802, 

Toronto, Ontario 

MS5S 1P7 


or call (416) 327-2187 
or fax (416) 327-2190 
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THE FREEDOM OF THE MUNICIPAL FREEDOM OF 


INFORMATION AND INFORMATION AND 


PROTECTION OF PRIVACY ACT PROTECTION OF PRIVACY ACT 


R.S.O. 1990, Ch.M.56 and 
R.S.O. 1990, Ch.F.31 and Ontario Regulation 823 
Ontario Regulations 459 
and 460 


ONTARIO'S ACCESS AND PRIVACY LEGISLATION -- AN ANNOTATION 
January 1, 1996 


THIS FIFTH EDITION OF THE ANNOTATION IS PUBLISHED TO ASSIST IN 
INTERPRETING THE PROVINCIAL AND MUNICIPAL FREEDOM OF 
INFORMATION AND PRIVACY LEGISLATION IN ONTARIO. THE ANNOTATION 
IS PREPARED BY THE CORPORATE FREEDOM OF INFORMATION AND PRIVACY 
OFFICE OF MANAGEMENT BOARD SECRETARIAT. 


This fully updated fifth edition of the Annotation contains all of the Corporate Freedom 
of Information and Privacy Office's highlights of the Information and Privacy 
Commissioner's Orders made under the: 


e Freedom of Information and Protection of Privacy Act (FIPPA), and 


e Municipal Freedom of Information and Protection of Privacy Act 
(MFIPPA). 


These summaries represent points made by the Information and Privacy 
Commissioner\Ontario in Orders #1 to P-1041 and #M-1 to M-637 inclusive. Also 
included are summaries of relevant court decisions and significant Privacy Invstigation 
Reports issued by the Information and Privacy Commissioner\Ontario. 


The summaries and comments contained in the Annotation represent the Corporate 
Freedom of Information and Privacy Office's interpretation of the Orders and Privacy 
Investigation Reports made by the Information and Privacy Commissioner\Ontario and 
of the decisions made by courts. Where greater clarity is needed, reference should be 
made to the original Order, report or decision. 


Further copies of the Annotation may be obtained through the Ontario Government 
Bookstore. 


QUESTIONS OR COMMENTS REGARDING THE ANNOTATION SHOULD BE 
DIRECTED TO: 


ANNOTATION 
MANAGEMENT BOARD SECRETARIAT 
CORPORATE FREEDOM OF INFORMATION AND PRIVACY OFFICE 
101 BLOOR STREET WEST, SUITE 802, 
TORONTO, ONTARIO 
MS5S 1P7 


TELEPHONE: (416) 327-2187 FAX: (416) 327-2190 


A TATI TENT 


le Concordance of Section Numbers for Both Acts 
z Subject Index for Both Acts 

3: FIPPA / MFIPPA Amalgamated Statutes 

4. FIPPA / MFIPPA Amalgamated Regulations 

Se Judicial Review Decisions 


6. Index of Annotated Orders and Privacy Investigation Reports 


HOW THE ANNOTATION IS ORGANIZED 


The organization of the Annotation is based on three colours. The yellow pages contain 
the legislation sections that are numbered consecutively. The white pages contain the 
Annotation summaries. The Annotation summaries are located under the section number 
to which they refer. The Annotation summaries have the page number and section 
reference at the bottom of each page. The green pages contain the three indices. 


CONCORDANCE OF SECTION NUMBERS FOR BOTH ACTS 


Freedom of Information and Protection of Privacy Act 
[FIPPA] 

Municipal Freedom of Information and Protection of Privacy Act 
[MFIPPA] 


NOTE: 


The references to the section numbers denote FIPPA 


sections on the left and MFIPPA sections on the right. 


Section 
aL \\ AL Purposes 
B\A Definitions 
PART 1 
ADMINISTRATION 
BN Responsible minister [FIPPA] 


Designation of head [MFIPPA] 
Information and Privacy Commissioner 
Nature of employment 

Salary 

Temporary Commissioner 

Staff 

Premises and supplies 


PART II [FIPPA]\PART I [MFIPPA] 
FREEDOM OF INFORMATION 
ACCESS TO RECORDS 


Right of access 
Obligation to disclose 


EXEMPTIONS 


Cabinet records [FIPPA] 

Draft by-laws,etc. [MFIPPA] 
Advice and recommendations 

Law enforcement 

Relations with other governments 
Defence 

Third party information 
Economic and other interests of 
Ontario 
Solicitor-client privilege 
Danger to safety or health 
Personal privacy 

Information to be published 
Exemptions not to apply 


ACCESS PROCEDURE 


Request 

Request to be forwarded or 
transferred 

Notice by head 

Extension of time 

Affected persons 


Section 


DO Na 2 
S023 


31\24 


S2N25 
33\na 
34\26 
35\na 
36\na 


Content of notice of refusal 
Copy of record 


INFORMATION TO BE 
PUBLISHED OR AVAILABLE 


Publications of information re 
institutions 

Information available for inspection 
Institution documents 

Annual report of head 

Documents made available 

Information from heads 


PART III [FIPPA]\Part II [MFIPPA] 


ST N22 
38\28 
39\29 
40\30 


41\31 
42\32 
43\33 


44\na 
45\34 
46\35 


PROTECTION OF INDIVIDUAL PRIVACY 


COLLECTION AND RETENTION 
OF PERSONAL INFORMATION 


Application of Part 

Collection of personal information 
Manner of collection 

Retention and disposal of personal 
information 


USE AND DISCLOSURE 
OF PERSONAL INFORMATION 


Use of personal information 
Where disclosure permitted 
Consistent purpose 


PERSONAL INFORMATION BANKS 
Personal information banks 


Personal information bank index 
Inconsistent use or disclosure 


RIGHT OF INDIVIDUALS TO WHOM PERSONAL 
INFORMATION RELATES TO ACCESS AND 


47\36 


48\37 
49\38 


CORRECTION 


Right of individuals to whom 
personal information relates to 
access and correction 

Access procedure 

Exemptions 


Section Section 


PART IV [FIPPA] REGULATIONS 
PART III [MFIPPA] 
APPEAL Reg. #459 [FIPPA] \na [MFIPPA] Disposal 
of personal information 
50\39 Right to appeal Reg. #460 [FIPPA]\823 [MFIPPA] 
51\40 Mediator to effect settlement 
52\41 Inquiry 1\na Institutions covered 
53\42 Burden of proof 2 Wil Machine-readable records 
54\43 Order Bie Security when providing access 
55\na Confidentiality 4\3 Records management 
56\44 Delegation by Commissioner \4 Waiver of notice 
3)\5) Retention of personal information 
PART V [FIPPA]\PART IV [MFIPPA] 6\6 Fees 
GENERAL aN Deposit 
8\8 Fee waivers 
5/N4Z5RCosts 9\9 Payment of deposit 
58\na Annual report of Commissioner 10\10 Research Agreement, Form 1 
59\46 Powers and duties of Commissioner 11\11 Access request, Form 2 


60\47 Regulations 

61\48 Offences 

62\49 Delegation of head's powers and 
liability of Crown 

63\50 Oral requests 

64\51 Crown privilege 

65\52(2)Archival records, clinical 

records, judicial notes 

66\54 Exercise of rights of deceased, 
guardians and custodial parents 

67\53 Conflict with other Acts 

68\55 Review of this Act 

69\52(1)Act is retrospective 

70\na Crown bound 


ii 


FIPPA\MFIPPA 


SUBJECT INDEX FOR BOTH ACTS 


The first number represents the provincial section (FIPPA) followed by a backslash and the comparable municipal 
section (MFIPPA). A dash (-) indicates no comparable s¢ction. 


Section 


access request 
CONLINUING TEQUCSt sere re re eee 
forms and procedures 


24(3) \- 
10, 24-29,48(2), Reg. 460, 
s.6-9, s.11\4, 17-22, 37(2), Reg.823,s. 6-9, s.11, 

oral Tequestsi. Gre eee a ao ee nae 63 \50 
sufficiency of detail 24(2) \17(2) 
written request 24(1) \17(1), 48 \37 


© 9) a ayens 


Cete Ont CC) Once ee eC) tec MINCE) 


eiielier ele! elie! ei.s)\0 «pele (se) -e. 


ACCESS = Pie-CX ISIN Dee ee eee eee 63(2) \50(2) 
accuracy of personal information .......... 40(2) \30(2) 
$y.accuracy Of indexyece. feet ere 34(2) \26(2) 
advice. to, doVerninent a. ae eee eee 13\7 
annual reports 
Information and Privacy Commissioner .......... 58 \- 
head Of institution fetes eee ee ee 34\26 
‘appealSeesgis ace ospibsre Pe een en eo eee 50-56 \39-44 
Archives of Ontanlo eee 42(q) \-, 65(1) \52(2) 


CeCe Cur uC et 


© € (0) © #) 6s © 0) 6; © |e) #116. 0) 0 6) .0) 6) 6 <0 161 (4) (0 6 8 ev1e 6 (016) ©) @ 10: 6) 80 


Assistant Commissioners 


Sus Lele) le) (ele: ee, LeKel_onele, 


©! 9) Sle; (@ +s) -clts) © sie) 0) eh.6) wie ie 


Attorney General of Ontario 


EX 
Section 
B 
bargaining agent - disclosure of personal information ...... 
4S Wo WAPE SU 2 0 Rye HOON Oa OEE Er Aa 42(k) \- 
Ibuildingisecuritye soe oe ta 14(1)(i),(k) \8(1)G@),(k) 
borden of oroolaae ne soe Geis eet a 53 \42 
G 

Cabinet see Executive Council 
Cabinet ecordsmans a eA ee cen tO aa 12\- 
Canada Evidence Act, 
(RES: C8197 ONC. E10) seer tate raisin 52(11) \41(11) 
Child and Family Services Act, (R.S.0.1990, c.C11, 
s.45(8,9,10), 54(4,5), 74(5), 75(6), 76(11), 
LLO(G Ye LOS base an ca ei ante sae ter eke s sue siniiby Acsle 67(2) \- 
children - access to personal information of 
Sgt, Sea ta bn Shee. Gla a wee ee Ne Rea ae 66(c) \54(c) 
civil liability see liability 
civil servants see public servants 
classification, salary range,etc. ....... 21(4)(a) \14(4)(a) 
clinical records see patient records 

Section 


SUBJECT INDEX FOR BOTH ACTS 


Closed Meetings: sires mie ae ee ee eee «Perales 


-\6 
collection 
methods - personal information .......... 39(1) \29(1) 
NOUCEEXCEPtiOn ae see ae eee 39(3) \29(3)(a) 
notice - personal information ............ 39(2) \29(2) 
tules - personal information ............. 38(2) \28(2) 
Colleges Collective Bargaining Act, 
(R.S:O7 19905 G15 )siiic.6) ieee serene even 67(2) \- 
COMMUtCe: TEPOMS satan eee ere ae 13(2)) \7(2)G) 
Commodity Futures Act, 
(RES:OF1 990% C20s sO) aera eee 67(2) \- 
compassionate circumstances .............. 42(i) \31(@) 


compelling circumstances 


compelling public interesta renee tee ere 23 \16 
confidentiality see personal privacy 
confidentiality 
of informationyimee. acta cee ees 21(2)(g) \14(2)(g) 
ESE es aye ee eee 17(1) \10(1), 21(2) \114(2) 


confidentiality provisions 


in Ontario Statutes 67(1)(2) \- 


© 0] 0 © © 0). 6 9, 0: (6 [61.0 0.0 © 0 ete @ 4 


consistent purpose 
41(b) \31(b), 42(c) \32(c), 43 133 


Consumer Reporting Act, 


CRS -ON1L990% 6. C33) 5 ie. eee eens 39(1)(d) \29(1)(d) 
CONUNUING ACCESS TEQUESTS ae een ee ae 24(3) \- 
contracts for personal services ........ 21(4)(b) \14(4)(b) 


control of a record 


cee ee we eee ewe 


10(1) \4(1), 69 \52(1) 
30(1) \23(1) 


S) (sh lollel suite) ewel asthe 


Section 


FIPPA\MFIPPA 


correction to personal information - rights ... 47(2) \36(2) 


correctional authority subjects 14(2)(d) \8(2)(d) 


aC C Ccpioea <0 


cost estimates 


eee eae 13(2)(g) \7(2)(g), 57(3) \45(4) 
Courts of Justice Act, 


(R.S.O. 1990, c.C43,s.137(2) 67(2) \- 


Courts 
evidence before a court or tribunal 


39(1)(f) \29(1)(f), 64(2) \51(2) 


@\ «1. \a: (e) 0) © 56) ja, « fe) 01s @) 18) 1410) .0) 76) (9) 


judges Notese ie ai eee cea elena nai - 65(3) \- 
litigation’. 42.2) eiewe eras 0 a aaene es Ener ct? 64(1) \51(1) 
Crown Employees Collective Bargaining Act, 
(RSLO51 990% CG SO0%S9 11) ere eee ree 67(2) \- 


aoe ee) ee ke) 0 (en) ene 


10(1) \4(1), 69 \52(1) 
25(1) \18(2) 


custody of a record 
custody or control 


SLSiieie!,6, e1le) \shieenie te, eneliele) eis|-e) where 


D 

danger to health ‘and safety) 0.7... ese eee ee 20\13 
danger to life or satetyiasee oe eee 14(1)(e) \8(1)(e) 
deceased persons wee are a tee 2(2) \-, 66(a) \54(a) 
decisions of an institution .............. 13(2)() \7(2)() 
decisions - government policy ........ 18(1)(g) \11(1)(g) 
defence 4. sacankit ttade oo conn ea ee ere. 16\- 
definitions Fees oF. esas a eee eee 2\2 

head 2 ea ae cea o2 aa eee eae eee 2(1) \2(1),(3) 

Information and Privacy Commissioner ...... 2(1), 4\- 


ANSTLUM ORME eee 2(1), Reg.460, s.1 \2(1),2(3),18(1) 
law enforcement inate ae 2(1) \2(1), 14\8 
personal information bank 2... ..3) eee 2(1) \2(1) 
personal information ......... 2(1) \2(1), 38(1) \28(1) 
TECOTG! Heat g S07 2s, COR ae Ries | eh nme eae 2(1) \2(1) 


Section 


8 


SUBJECT INDEX FOR BOTH ACTS 


regulation ag ert herria fe sie once. 2(1) \2(1) 

Tesponsible:ministersmaa ner eee 2(1) \- 
delegation 

of head’ S POWeIS aren te es Se ee rs 62 \49 

of Commissioner s pOwersmea ene ie eee 56 \44 
designation Of Nead Waemeaer ee mace) nici. teeeie tte ce -\3 
Directory on Institutions mere oe ee ee en 31\24 
Directory.of Recordsaae eee 32\-, 45 \34(1) 
disclosure 

EXEMPEHONS ION wee eee eee ere 49 \38 

Of personal intormationeeee reat eee 42 \32 

records on. other covermmentSe ys.) ae ee 15 \9(2) 
disposal , 

Of.a TECOTG:. 2A Waceseier ener ts ct oe trees 40(4) \30(4), 

Of personal information. cee seme ee 40(2) \30(2) 


reer See Ne 59(b) \46(b), Reg.459, s.6&2, Reg.823, s.5 


Qo by-lawsd cue ever eae pM ain - \6(1)(a) 
E 
economic interests of an institution ..... 18(1)(c) \11(1)(c) 
environmental 
[MpPact statements weer nant eee: 13(2)(d) \7(2)(d) 
COSTS tree, paren Re RON Le renee pie 18(2) \11(2) 
escape from Clistod Vater 14(1)G) \8(1)q) 
evaluations for employment or contracts ...... 49(c) \38(c) 
examination questions ms. eee ree: 18(1)(h) \11(1)(h) 
Executive. Council i: aera eee ree L271 5.\ 2 
exemptions 
from disclosure of personal information ......... 49 \38 


be 


FIPPA\MFIPPA 
Section 

exemptions under the Act 
advice 10 SOVEmMent sacri eee re are eect 13\7 
CADINGE FCCOLUS Mi eects ote eater eh fol een tart 12 \- 
danverio heal Oncalcty a. ime ene in ee ee 20:13 
defence Of Canada mir ar ar, eke wiiee slice acer eats ate 16 \- 
economic and other interests of Ontario ......... 18\11 
infer sOvermmental clatlOnS: al eee eas ie ee 15\9 
PAWAENIIOLCEINICNE wires ox tase cites siesta cle eis 14\8 
Personal PLivaCy eter teen ny On ey. 21\14 
DUDlshed imiormatlonewe ees eee 22\15 
SONCIOCHENL pri Vilegeu ite A an ee LON 12 
third partyin tormaton gee were et cree ee 17\10 
EXIStCNCe Ola TCCOTU eS pn erie i cheers 21(5) \14(5) 


explanations regarding personal information use 


REO ERE te Pos eter ee ter Cay: ah eas Bihan fo 48(4) \37(3) 
F 
fair trial siotitera te ween ie eee 14(1)(f) \8(1)(£) 
TeASIDILCy StLIGICS Meme eit oie nee re 13(2)(g) \7(2)(g) 
fees Rete ert a 57 \45, Reg.460, s.6-9 \Reg.823, s.6-9 
COSPESHINALCS Beret an Ree wei an tiaks ene 57(2) \45(3) 
PerTsonalintormanlOnee ees teeta ee 57(2) \45(3) 
WAIVEIS Ronee en anor toe ac ones is 57(4) \45(5) 
held: research wa iscrtn eee hoe os 13(2)(h) \7(2)(h) 
TINCS eres eR rete bet Gat ee en e7 Ss Sg 1s 61(2) \48(2) 
G 
government 
plans and negotiations ............. 18(1)(e) \11(1)(e) 
TELALIGOS mre eae ne eee oth ats Riles rete doo 15\9 


SUBJECT INDEX FOR BOTH ACTS 


Section 
greater interest in ayrecord erwin eae 25(3) \18(4) 
H 

harm 
EXPOSUTE) LO he mee fee ere ween 21(2)(e) \14(2)(e) 
to physical or mental health ............. 49(d) \38(d) 
harms tesuethird: partyin nee ene 17(1) \10(1) 
hazards to public health or safety ........... 11(1) \S5(1) 

head 
of institution Ao! eae eee een 2(1) \2(1) 
definition (#2 7 eee. Sans Se nets 2(1) \2(1) 
désionation Of eytvey Late ea Neer ree 3\- 
health’and safety vc. -.c-ens . Sac trea sere: 49(d) \38(d) 
health and safety hazards - public ........... 11(1) \S(1) 
health and satety > dancerto ee eer ae eee 20\13 


inconsistent use or disclosure of personal information 


et ee er re A MmoA ty Peni APES cae! odes 46 \35 

Information and Privacy Commissioner ............ 4\- 
annual reports tis cet eter cic ere REARS. 58 \- 
appeals" fe, lth fe tot cet en cee. nae emp eee 50 \39 
ADPOintment Meee sae eee 4(1), 4(2), 4(3), 5\- 
aSSIstant/COMMISSIONETSw see aera 4(4) \- 
delegation Of powersa@seae. 4. nee een 56 \44 
OLGers: < ic.aesPe Ls were 1Ral eee cic een ne 54 \43 
powers 202 Aik See ae ane 52\41, 59 \46 
office. staff 24:0. SRA | ane ee eee 8, 9\- 
obstruction penalties 7-ee ee ee eee 61\48 
salary and benefits: 4r\.2.42):5 Sane eee ee 6\- 

informed choice - goods and services 


... 21(2)(c) \14(2)(c) 


FIPPA\MFIPPA 
INSPECHONS =KOULNC meee Ey unre ee 14(4) \8 
Section 
institution; definitionaee ne ee oe 2(1) \2(1) 
INVasiONOf PLVaCVanre | eee. eee ee 49(b) \38(b) 
invasion of privacy - criteria .............. 21(2) \14(2) 
investigative techniqnesime i. eee 14(1)(c) \8(1)(c) 
J 
‘judges’ NOLES else Looe oe eee eS 65(3) \- 
L 
Labour Relations Act, 
(RUS: O8 1990 (oI 28s 1 13(1)) eee ete ne 67(2) \- 
law enforcement 
definition 2230: eeeae eee ee er 2(1) \2(1) 
disclosure of personal information .... 42(g),(f) \32(g),() 
investigations and privacy .......... 21(3)(b) \14(3)(b) 


personal information collection 
39(1)(g) \29(1)(g), 39(3) \29(3)(a) 


CRON COOLS CAGRAO ORs CRORE lier ser sary 


Sette cliew eerie] «| /6)'el o/s) = ipl is 


program evaluations oni ae 14(5) \8(5) 

TEPOMt Bate sicfe eens ee Ce. ae eee 14(2)(a) \8(2)(a) 
legal representative 

disclosure of personal information ............ 42(k) \- 
legislation authorizing disclosure ...... 21(1)(d) \14(1)(d) 
Legislative Assembly Retirement Allowances Act, 
(RES:O8 1990! 12.1.1) Wie Gare. cee ren en ee ee 6(4) \- 


legislature member - personal information disclosure 


TiC Le eee WerMeie Hu pee cae DIAN a 42(j) \- 
liability 
EXPOSUIC | CIVILM arate eee ene ee 14(2)(c) \8(2)(c) 
Of institutions Mie x4 we ee 62(4) \49(3), 64\51 


8 


be 


FIPPA\MFIPPA 


SUBJECT INDEX FOR BOTH ACTS 


libraries mere ee anaes Mire sacl ie tw hs 31\24, 35\- 
Section 
licences O1 perinits amen een eran ee 21(4)(c) \- 
Htigavionaccess tO TeCOTdS aman pees eee) ee 64 \51 
M 
TMECIALION Branca anh eee ce eee ce ee 51\40 
MeCICAlINIOTMAtlON Merete ear 49(d) \38(d) 
medical records see patient records 
meetings 
Fila, CAMCT a Ree map Peck eee co mae tee ee - \6(1)(b) 
OPC Seeerner en wre some enna a ht AEE ley Foe, - \6(2) 
Mental Health Act, (R.S.O. 1990, c.7) .......... 65(2) \- 
Minister - personal information disclosure........ 32) \= 


Minors see persons under sixteen 


Municipal Freedom of Information and Protection of Privacy 
Act, (R.S.O. 1990, c.56) 
125 39(1)(b) \29(1)(b), 41(c) 131(b), 50(4), 58(2) 


ey 


Municipal Boundaries Negotiations Act, 


(RESO 219905 0-40 ) ee eee eee eens 18()q@ \11D@ 
municipalities grew: sees rome Monn eee eae 2(1) \2(1) 
N 
negotiations-government ............ 18(1)(e) \1101)(e) 


ey 


notification under the Act 
affected person 


ape eineiue ic sieire:/e: 16 19s) 7s el! 


50(3) \39(3) 


iS) (elceie; lenrane) eile) )e) ie) = 10 © \6 \e' 6) .6 © .0.e 6 ‘e's, 0 a) 6 


Section 


CC i i i i 2 Y 


38\28, 39(2) \29(2) 


correction or disagreement .............. 47(2) \36(2) 
decision about access. see oe siecle eae ok 26\19 
disclosure of personal information ...... 28\21, 46\35 
extensioniof time limits 2... 42.0.4 0s cae ees on 27 \20 
failtire [OMCIVe eeren ees ee ee 29(4) \22(4) 
forwarded or transferred request .............. 25\18 
MOUTEU UiTed Merwe terre eee nce te 29(3)(b) \22(3)(b) 
Tefusal OAaccess mews eset ce ee 26\19, 29 \22(4) 
third partyaecmmen cnn cheeersaes ehh 11(2) \5(2), 28\21 
WALVELS iene Merten cic teen ree tle cre sa hs 39(3) \29(3) 
O 
Occupational Health and Safety Act, 
(RES OBL 990RC. Ol les. 40( 1) Vie tein cease 67(2) \- 
Offences undemthesACtow cen Mere eae foes antenna 61 \48 
old cabinet records (20+ yrs) .........-....4.. 12(2) \- 
oldidecisions (20+. vrs) en 2es cat. ete. noe 13(3) \7(3) 
Ombudsman Act, (R.S.O. 1990, c.0.6) ......... 50(4) \- 
OPEN MECH SS aero er eere Aare exert are Ae hae os Ae - \6(2) 
oral request see access request 
OLGeTSs OF the: COmmissionct sate yee ies See 54\43 
GloInAWrecOLd- ACCESS (0 iemaay eee ree ae ae 30(2) \23(2) 
Omen eOvVerNments = Telalions meer an veer er ee 15\9 
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FIPPA MFIPPA 
s.1 PURPOSE s.1 


The purposes of this Act are, 


(a) to provide a right of access to information under the 
control of institutions in accordance with the principles 
that, 


(1) information should be available to the public, 


(ii) necessary exemptions from the right of access should 
be limited and specific, and 


(iii) decisions on the disclosure of government information 
should be reviewed independently of government; and 


(b) to protect the privacy of individuals with respect to 
personal information about themselves held by 
institutions and to provide individuals with a right of 
access to that information. 


FIPPA 


MFIPPA 


Se DEFINITIONS St? 


(1) In this Act, 


"head", in respect of an 
institution, means, 


(a) in the case of a ministry, 
the minister of the Crown 
who presides over the 
ministry, and 


(b) in the case of any other 
institution, the person 
designated as head of that 
institution in the 
regulations; ("personne 
responsable") 


"head", in respect of an 
institution, means the 
individual or body determined 
to be head under section 3; 
("personne responsable") 


"Information and Privacy Commissioner" and "Commissioner" mean 


the Commissioner 


appointed under subsection 
4(1); 


appointed under subsection 
4(1) of the_Freedom of 
Information and Protection of 
Privacy Act; 


("commissaire a l'information et a la protection de la vie 


privée", "commissaire" ) 


"institution" means, "institution" means, 


(a) a ministry of the (a) a municipal corporation, 
Government of Ontario, including a metropolitan, 
district or regional 
municipality or the County 
of Oxford, 


(b) a school board, public 
utilities commission, 
hydro-electric commission, 
transit commission, 
suburban roads commission, 
public library board, 
board of health, police 
commission, conservation 
authority, district 
welfare administration 
board, local services 
board, planning board, 
local roads board, police 
village or joint committee 
of management or joint 
board of management 
established under the 
Municipal Act, 


(b) any agency, board, (c) any agency, board, 
commission, corporation or commission, corporation or 
other body designated as other body designated as 
an institution in the an institution in the 
regulations; regulations; 
("institution") ("institution") 


"law enforcement" means, 


(a) policing, 


(b) investigations or inspections that lead or could lead to 
proceedings in a court or tribunal if a penalty or 
Sanction could be imposed in those proceedings, and 


(c) the conduct of proceedings referred to in clause (b); 
("exécution de la loi") 


"Minister" means the 
Chairman of the Management 
Board of Cabinet; 
("ministre") 


"personal information" means recorded information about an 
identifiable individual, including, 


(a) information relating to the race, national or ethnic 
origin, colour, religion, age, sex, sexual orientation or 
marital or family status of the individual, 


(b) information relating to the education or the medical, 
psychiatric, psychological, criminal or employment 
history of the individual or information relating to 
financial transactions in which the individual has been 
involved, 


(c) any identifying number, symbol or other particular 
assigned to the individual, 


(d) the address, telephone number, fingerprints or blood type 
of the individual, 


(e) the personal opinions or views of the individual except 
where they relate to another individual, 


(£) correspondence sent to an institution by the individual 
that is implicitly or explicitly of a private or 
confidential nature, and replies to that correspondence 
that would reveal the contents of the original 

* correspondence, 


(g) the views or opinions of another individual about the 
individual, and 


(h) the individual's name where(FIPPA)/if(MFIPPA) it appears 
with other personal information relating to the 
individual or where the disclosure of the name would 
reveal other personal information about the individual; 
("renseignements personnels") 


"personal information bank" means a collection of personal 
information that is organized and capable of being retrieved 
using an individual's name or an identifying number or 

particular assigned to the individual; ("banque de renseignements 
personnels") 


"record" means any record of information however recorded, 
whether in printed form, on film, by electronic means or 
otherwise, and includes, 


(a) correspondence, a memorandum, a book, a plan, a map, a 
drawing, a diagram, a pictorial or graphic work, a 
photograph, a film, a microfilm, a sound recording, a 
videotape, a machine readable record, any other 

3 documentary material, regardless of physical form or 

characteristics, and any copy thereof, and 


(b) subject to the regulations, any record that is capable of 
being produced from a machine readable record under the 
control of an institution by means of computer hardware 
and software or any other information storage equipment 
and technical expertise normally used by the institution; 
("document") 


"regulations" means the regulations made under this Act; 
("reglements" ) 


"responsible minister" means 
the minister of the Crown who 
is designated by order of the 
Lieutenant Governor in Council 
under section 3. ("ministre 
responsible") 


PERSONAL INFORMATION 


(2) Personal information does not include information about an 
individual who has been dead for more than thirty years. 


BODIES CONSIDERED PART OF 
MUNICIPAL CORPORATION 


No comparable section (3) Every agency, board, 
commission, corporation or 
other body not mentioned in 
clause (b) of the definition 
of "institution" in subsection 
(1) or designated under clause 
(c) of the definition of 
"institution" in subsection 
(1) is deemed to be a part of 
the municipal corporation for 
the purposes of this Act if 
all of its members or 
officersare appointed or 
chosen by or under the 
authority of the council of 
the municipal corporation. 


FIPPA MFIPPA 
s.2 SUMMARY OF ORDERS/PRIVACY REPORTS S.2 


"INSTITUTION" 


° The Mining and Lands Commissioner was not designated as an institution by regulation 
and was not a ministry or part of the Ministry of Natural Resources. As a result, it was 
not an "institution" under the Act and its records were not accessible under the Act. The 
Information and Privacy Commission considered that the Mining and Lands Commissioner 
was independent of the Ministry of Natural Resources and exercised independent 
administrative and quasi-judicial functions. Appeals of its decisions were made to the 
courts and not to the Minister of Natural Resources. (The Mining and Lands 
Commissioner was subsequently covered under the Act by regulation.) (Order #P-231) 


° The Courts in Ontario are not designated as an institution under Regulation 460 nor are 
the courts included in paragraph (a) of the definition of "institution" nor do they form part 
of any ministry of the Ontario government for the purposes of the Act. (Order #P-994) 

"LAW ENFORCEMENT" 

Part (a) and (b) 

° A report to the Deputy Ontario Provincial Police Commissioner concerning an 
investigation into the Criminal Code and the Narcotic Control Act concerns "policing" 


under part "a" of the definition and also meets the definition of law enforcement under part 
"b". (Order # P-932) 


° The Commission ruled that an investigation into an allegation of workplace harassment 
undertaken by an institution is not a law enforcement investigation. (Order #P-962) 


Part (b)--Law Enforcement Investigations and Inspections 


The Following are Law Enforcement Activities: 

° The Support Custody Orders Enforcement Branch that initiates legal proceedings or takes 
various steps to enforce custody and support awards (Privacy Investigation Report 
#190-72); 

° Enforcement records maintained by the Family Support Plan Branch (Order #P-589); 

° A writ of seizure and sale proceeding (Privacy Investigation Report #190-72); 

° A complaint to the Workers' Compensation Board that an injured worker is in fact able to 
work, and therefore not entitled to compensation (Privacy Investigation Report #189- 
shes 
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® Investigations by the Human Rights Commission into complaints under the Ontario 
Human Rights Code (Orders #89, 178, 200, 208, P-221, P-242, P-253, P-258, P-322, 
P-330, P-363, P-403, P-449, P-466, P-492, P-507, P-616, P-973, P-981) 


8 Investigations in respect of enforcement of the Employment Standards Act (Order #94); 


° Investigations in respect of the enforcement of the Apprenticeship and Tradesmen's 
Qualifications Act (Orders #136, 137); 


° The investigation of an Eligibility Review Officer regarding the requester's right to certain 
social welfare benefits could lead to a sanction such as an assessment of overpayment or. 
the withholding of benefits. (Order #139, Privacy Investigation Report #190-04, P- 
963, P-967, P-969) 


° A city's property standards and by-law enforcement processes (Orders #M-4, M-10, M- 
34, M-181, M-244, M-560, M-575, M-582, M-513) 


° An investigation in respect of a possible offence under the Liquor Licence Act (Order #P- 
338); 
° The Ontario Police Commission is a "tribunal" as referred to in the definition of "law 


enforcement." Internal disciplinary investigations into "offences" listed by regulation 
under the Police Services Act may be punished by demotion or dismissal and therefore are 
law enforcement proceedings. The police officer may on "conviction" appeal to the 
Ontario Police Commission. While generally "law enforcement" does not include 
employment-related disciplinary matters, in these cases the investigations were undertaken 
to determine whether the actions constituted an offence against discipline. These matters 
are therefore "law enforcement." (Orders #P-285, P-372, P-482, M-223, P-626, M-366, 
M-422); 


° Records regarding the activities of the Ontario Provincial Police Tactical Response Unit 
(TRU Team) in respect of the investigation of a motor vehicle accident were "law 
enforcement" records. Members of the team were charged with Neglect of Duty under 
the Code of Offences contained in Regulation 927 of the Police Services Act. Under s.61 
of the Act a penalty or sanction, including dismissal, demotion or suspension may be 
imposed if the officers are found "guilty" as "charged." Appeals of the penalty imposed on 
a member may be made to the Ontario Police Commission under s.65 of the Police 
Services Act. (Orders #P-482, M-366); 


° Investigations under the Insurance Act are law enforcement proceedings. The 
Superintendent of Insurance has the powers of a tribunal, which may impose a penalty or 
sanction. (Orders #P-302, P-304, P-452); 


° Investigations or inspections under the Ontario Drug Benefit Act and the Prescription 
Drug Cost Regulation Act lead or could lead to proceedings in a court or tribunal where a 
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penalty or sanction could be imposed. (Order #P-324); 


° The Ministry of Consumer and Commercial Relations conducts investigations into alleged 
breaches of the Bailiffs Act. These investigations may lead to prosecutions for offences. 
(Order #P-478); 

° The Ontario Securities Commission (OSC) engages in "law enforcement." Its 


investigations could lead to proceedings before the OSC or the courts where penalties may 
be imposed under the Securities Act. (Orders #30, P-452, P-548, P-583, P-677); 


° Investigations conducted by the Pension Commission of Ontario under s.106 of the 
Pension Benefits Act (PBA) are law enforcement investigations. The Superintendent of 
Pensions has broad investigatory and enforcement powers in this regard and breaches of 
the Pension Benefits Act, its regulations or orders are offences that could lead to 
proceedings in a court where penalties could be imposed. (Orders #P-542, P-543); 


° Part VIL of the Environmental Protection Act deals with sewage systems and contains an 
offence section. Under s.77(6) the director has the authority to revoke a certificate of 
approval, which results in the nullification of the use permit. Section 78 prohibits the use 
of a sewage system without a use permit. Breaches of Part VIII of the Act, its 
regulations, orders or failure to comply with any term or condition of a certificate of 
approval constitutes an offence under s.83 of the Act. (Order #M-268); 


° The Public Complaints Commission has the statutory authority to call a Board of Inquiry 
to adjudicate on the substance of allegations of police misconduct. The Board of Inquiry 
is empowered under the Police Services Act to impose penalties or sanctions on officers 
found to have engaged in unlawful conduct. (Order #P-659); 


° Investigations conducted by the Ministry of Consumer and Commercial Relations 


regarding contraventions under the Real Estate and Business Brokers Act are law 
enforcement investigations. Individuals who are refused registration may appeal to the 
Commercial Registration Appeal Tribunal. Failure to abide by a decision of the Registrar 
of Real Estate and Business Brokers is an offence. (Order #P-701); 


° Inspections and investigations under the Ontario Building Code Act and the Ontario 
Building Code (Order #M-364). 


° Investigations or inspections under the Collection Agencies Act which could lead to 
proceedings before a court or tribunal, the Commercial Registration Appeal Tribunal, are 
law enforcement activities. (Order #P-952) 


Th llowin w r Activiti 


° A forensic investigation which was carried out at the request of the City with the results 
relayed back to the City and not to the police or other law enforcement authorities was not 
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law enforcement. (Order #M-521) 


° While police cellular telephone bills in their complete unsevered form contain information 
which relates to law enforcement within the meaning of this section, the account and 
invoice numbers alone do not relate to the law enforcement activities of the police. (Order 
#M-552) 


Internal Investigations 
riteria for In vestigati Within finiti Ww 


° In order for an internal employment-related disciplinary investigation to qualify as a "law 
enforcement" activity under the Act, an institution must establish that: (a) the investigation 
involves unlawful conduct, in the sense that the conduct may constitute a violation of a 
statute or regulation; and (b) the investigation was conducted with a view to proceedings 
in a court or tribunal in which a penalty or sanction could be imposed. Records created as 
a result of an investigation conducted by the Professional Standards Branch of a Board of 
Commissioners of Police, and not the Ontario Civilian Commission on Police Services, are 
not exempt under this provision. The Professional Standards Branch is a body responsible 
for reviewing internal employment-related disciplinary matters, and is not a regulatory or 
law enforcement agency involved in "law enforcement" activities as the term is used in the 
Act. The record at issue was created as a result of an investigation that was conducted by 
the police in their role as an employer, not as a regulatory or law enforcement agency. 
This was so even though the report was the basis for an investigation conducted by the 
Ontario Civilian Commission on Police Services. (Order #M-98) 


Internal Investigati Not Within Definition of Law En 


° The definition of "law enforcement" is not broad enough to include an internal 
investigation conducted by an institution to decide whether disciplinary action should be 
taken against an employee. This is so even where grievance proceedings may result. 
Where the investigation is conducted by the institution as employer and not as regulator, 
the investigation is not law enforcement. Law enforcement investigations or inspections 
must involve conduct that is a breach of a statute or regulation. Even where this is the 
case, the institution must have the intention to pursue the matter through the police or 
another law enforcement agency or with a view to proceedings before a court or tribunal. 
Internal investigations for breach of contract or conflict of interest are not offences and are 
not therefore included. (Orders #157, 98, 165, 170, 182, 192, M-46, P-399, M-98, M- 
258, M-315, P-936) 


° Records do not fall within the definition of "law enforcement" where they are created by 
the institution's personnel in their capacity as human resources and staff relations 
specialists conducting an investigation concerning sexual harassment, nor are the 
investigations carried out on behalf of the Ontario Human Rights Commission. (Order 
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#182) 


° Internal investigations for fraud that merely involved or interested the police are not 
transformed into "law enforcement" investigations because of the police involvement. In 
this case, the investigation was referrable to invoices submitted by an employee for 
services rendered in his or her professional capacity. The investigation was fundamentally 
to determine whether the employee ought to be disciplined. (Order #M-258) 


° An investigation conducted by a college that resulted in a notice of trespass being served 
on a Student is not "law enforcement." The investigation was conducted to determine 
whether to revoke the student's registration and bar his entry to the school. (Order #P- 
377) 


° Complaints about the conduct of Ministry of Correctional Services staff do not relate to 
the ministry's law enforcement responsibilities under the Ministry of Correctional Services 
Act. The ministry indicated that if the allegations of misconduct had been substantiated, 
the police would have been involved prior to the laying of any criminal charges. In this 
case, the police were not called and the investigation is properly characterized as an 
internal investigation that was not conducted by the institution as enforcer or regulator. 
The records are therefore not characterized as "law enforcement." (Order #P-399) 


° Where an institution is conducting an internal investigation, and not one that relates to its 
external regulatory activity, the records are not characterized as "law enforcement." The 
institution is not in the position to enforce any offence following the investigation. (Re 
Solicitor General of Ontario et al. v. Assistant Information and Privacy 
Commissioner et al., (1993), 102 D.L.R. (4th) 602 (Ont. Div. Ct.)) 


° Where a record was prepared in the course of a supervisor's internal investigation into the 
conduct of an officer of the court, it was not an investigation that carried with it the 
possibility of a "law enforcement" proceeding. (Order #P-392) 

° An internal investigation of a teacher by a Board of Education was for the purpose of 
disciplining the individual and not for a law enforcement purpose. Neither the police nor 


the Children's Aid Society had investigated the matter or received records in this regard. 
(Order #M-328) 


"PERSONAL INFORMATION" 


(see also ss.2(2), which states that ''personal information" does not include information 
about an individual dead for more than 30 years.) 


GENERAL 


The List of Examples is Not Exhaustive 
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° Because the word "including" is used in the definition of "personal information," the list 
of examples is not exhaustive. "Personal information" may also include matters not 
reflected in clauses 2(1)(a) to (h) of the definition. (Orders #11, 97, M-539) 


° A note to a Crown attorney containing the names of those accused and Crown witnesses 
is "personal information." (Order #39) 


° Names of lottery winners are "personal information." (Orders #180, 181) 


° A list of named employees of an institution who were assaulted in the course of their 
duties contains personal information. (Order #M-121) 


° The name, occupation, business telephone number, gender, race, height, weight, hair 
colour and condition of a witness who was interviewed regarding an investigation into a 
criminal offence is "personal information" of the witness. Information provided by the 
witness is the personal information of the witness, the affected person and the 
complainant. (Order #M-84) 


° Reliance on the definition of personal information to include deceased persons (unless they 
have been deceased longer than 30 years) is not contingent on whether or not the 
deceased person has a personal representative appointed. The Commission found that to 
suggest that a deceased person must be represented by a personal representative would be 
an uneven and unfair application of the Act's privacy protection provisions regarding 
deceased persons, favouring those whose circumstances warrant the appointment of a 
personal representative.(Order #P-945) 


"Recorded Information" 


° Oral comments that have not been recorded do not come within the definition of 
"personal information and cannot be accessed by a request under the Act." (Orders #17, 
19, 99, 196, M-33, Privacy Investigation Reports #192-16M, 190-23, 191-19P, 191- 
81P) 


° Personal information includes videotape records or photographs of an individual. 
(Privacy Investigation Reports #192-39M, I93-026P) 


"Individual" 
° The reference to "individual" in the definition of "personal information" is a reference to a 


natural person, i.e., not to a corporation, partnership, sole proprietorship or trade union. 
(Orders #16, 53, 113, P-394, M-224, P-677, M-340, M-430) 
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Buildings may be owned by individuals or business entities. Where the owner or builder is 
an individual, the name and address qualify as personal information; where the owner or 


builder is a business entity, the names and business addresses are not personal information. 
(Order #M-138) 


The name of residential care facilities, their addresses and phone numbers do not contain 
"personal information." The fact that disclosure of the type of facility, as being either a 
children's or young offender residence, could enable an individual to discern personal 
information about the residents does not mean that the information being disclosed is 
"personal information" under the Act. This information relates solely to a service 
provided by a business entity and does not contain "personal information." (Order #M- 
195) 


About an 'Identifiable'"' Individual 


If there is a reasonable expectation that the individual can be identified from the 
information, then such information qualifies as "personal information" under the definition. 
Therefore, even where the name, address and telephone number is removed from letters 
sent by an individual to oppose the leasing of a particular plot of land, the remaining 
information could reasonably identify an individual. (Orders #P-230, P-401, P-774, M- 
438, M-570, M-585, P-952, P-975) 


Current salary information alone, without information respecting identity, does not fall 
within the definition of "personal information"; however, where only one individual holds 
a position and there is a record of that person's salary, that record is "personal 
information" because it is recorded information about an identifiable individual. (Orders 
#61, M-5) 


Where an institution alleges that the disclosure of certain revenues and expenditures in a 
budget contains personal information, it must provide verification of this. In this case the 
amount paid for salaries was anonymized. The institution stated that individuals who were 
knowledgeable about the salaries could discern which salary was paid to whom. In the 
absence of verification, the Commission found that the allegation was speculative and 
ruled that the information was not "personal information." (Order #P-488) 


Health card version codes that appear on health cards and which identify whether or not 
the health card is a replacement card must be considered in light of the unique health 
insurance number which is a unique identifier. Consequently, the version code number is 
"personal information." (The Queen in Right of Ontario as represented by the 
Ministry of Health v. Anita Fineberg, Inquiry Officer, et al., June 24, 1994, Ontario 
Divisional Court, overturning Order #P-590) 


Employees’ names and any other information pertaining to them as contacts or witnesses 
in the context of an internal investigation is their personal information. (Order #M-521) 
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° A record may contain personal information where individuals are not mentioned by name 
if they are readily identifiable by individuals who are familiar with the circumstances 
surrounding the creation of the records. (Orders #M-287, M-378) For example, a report 
concerning the internal investigation of a workplace harassment allegation contained the 
personal information of the witnesses even though they were identified by number only, 
because they were readily identifiable by those who were familiar with the circumstances 
of the investigation. (Order #P-651, P-903) 


° The number of overtime hours paid and banked in respect of a certain program was held 
to be "personal information." The Commission noted that the information was, as it 
turned out, only referrable to one individual and that there would be a reasonable 
expectation that the information could be linked with that individual. (Order #M-438) 


° Even though individuals may not be mentioned by name in a operational review of an 
institution, the description of job categories and responsibilities was sufficiently detailed to 
allow for the drawing of accurate inferences of the identities of individuals. Because this 
information served as the personal identifier, it met the definition of personal information. 
(Order #M-480) : 


° Any information which relates directly or indirectly to an individual or a matter which 
involves the individual could be considered personal information for the purposes of a 
request and for determining fees. Thus where the police were asked for all information 
related to a charge laid against an individual, all the information kept in this regard is the 
individual’s personal information even where some of the pages only indirectly relate to 
the individual or his or her matter. (Order #M-514) 


° References to an individual made solely for the purpose of relating the record to a relevant 
file, nonetheless connected him to an investigation into his activities and therefore 
constituted his personal information. (Order #M-521) 


° In this case an unsigned letter sent to a named City Councillor was held to be personal 
information. The subject matter of the letter was such that the Commission held that the 
identity of the writer could be determined. (Order #M-570) 


Job Competiti r 


° If there is a reasonable expectation that the individual can be identified from the 
information, then such information qualifies as "personal information." Even by deleting 
the names of two successful candidates in a job competition, the disclosure of the scores 
would be tantamount to disclosing their names. The ability to identify which score 
belongs to which person is significant. As such this information is personal information. 
(Orders #P-469, P-230, M-232, P-722, P-924, P-932, P-940) 


° Even where resumes are severed, the remaining information dealing with work skills, 
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education levels and related data may be personal information because it may identify an 
individual. As a result, severing resumes must be very extensive to anonymize personal 
information. (Orders #P-328, 159) 


° Ratings, notes and test results created during a job competition are the "personal 
information" of the competitors where disclosure would identify the individuals. (Orders 
#20, 43, 97, 196, M-280) 


° In this case, the Commission found that severing the names from the pre-screening sheets 
of the panel members, where there were 16 candidates, was sufficient to anonymize the 
information. Thus, the names of the interviewers, the questions asked and the candidates' 
scores were disclosed. The actual responses made by the candidates were not disclosed 
because many of them could serve to identify the candidates. (Order #P-733) 


° 127 job applications and resumes could not be adequately anonymized even if the names 
and personal identifiers were removed. (Order #P-975) 


Information That is Not About an "Identifiable" Individual 


° Records that refer to "girls" and "staff" at a training school and indicate that certain 
unnamed individuals were investigated for incidents not specifically identified do not 
contain personal information. (Order #P-316) 


° Records that disclose anonymized test results relating to a particular course of study in a 
particular school do not disclose personal information. The fact that the efficiency of the 
school principal or of a teacher may be discerned does not make the information "personal 
information" as defined. (Order #M-27) 


° An occurrence number assigned to a police investigation file is not personal information. 
(Order #M-41) 


° Terms relating to employees generally (without identifying individual employees) in a 
service contract between an institution and a services company do not fall within the 
definition of personal information. (Order #M-231) 


° The total increased costs of increased employee benefits for all workers of an institution 
(in this case there were seven employees) did not constitute "personal information." As 
well, the percentage salary increase allocated to each of the positions was not "personal 
information." The increase to the salaries was not related to merit or performance; rather, 
the salary adjustments were made to the positions based on the results of a survey. The 
Commission was not persuaded that the actual salaries of individuals could be determined 
from the information disclosed. (Order #M-414) 


° The date, location and general description of an incident where the fire department was 
dispatched is not personal information (Order #M-548) 
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° The information relates to the number of children who were seen in a public location and 
for whom the appellant was providing care. It is the Commission’s opinion, these facts 
could well be within the knowledge of any number of individuals. There is no reasonable 
expectation that the complainant can be identified by the appellant from this information. 
Accordingly, the information does not satisfy the requirements of the definition of personal 
information. (Order #P-953) 


° The Commission ruled that while there was a reasonable expectation that the identity of 
the author of the hand written note of a complaint could be determined, the institution’s 


typed version of the note was anonymous.(Order #M-585) 


"Information" About an Identifiable Individual 


° Information in a record stating the type of pension plan applicable to a specific individual 
(e.g., a defined benefit plan) is "personal information." (Privacy Investigation Report 
#191-52P) 

° The names and addresses of individual landowners of designated Areas of Natural and 


Scientific Interest are "personal information." (Order #P-559) 


° Simply because a creditor has an interest in documents about the collapse of a mortgage 
brokerage business, the information does not become the personal information of the 
creditor. An interest in the subject matter and possible outcome of events which led to the 
creation of the document is not sufficient, on its own, to bring the contents of the record 
within the definition of "personal information." (Order #P-502) 


° The disclosure of the names of supply teachers who worked at a particular school over a 
particular period of time was "personal information" because it would reveal other 
personal information about the named individuals. (Order #M-292) 


° In this case, a wife requested information regarding a bylaw complaint made against 
property she and her husband owned. The only personal information in the requested 
record concerned information about the requester's husband. Because the husband had 
confirmed with the Commission that the request was submitted by his wife on her behalf 
as well as his behalf, this provision did not apply.(Order #M-585) 


Records by or About Individuals Acting in Their Official Capacity 

In General, Thi ion j ati 

° Where individuals are named in their professional or official capacity, the names are not 
personal information. The professional addresses and titles of these individuals are also not 


"personal information." For example, where employees draft reports on behalf of their 
employer or write letters on company letterhead, their identity is not personal information. 
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As well, the names of individuals who write letters on behalf of an association or group 
are not "personal information." (Orders #78, 80, 113, 139, 157, P-257, P-270, P-300, 
P-326, P-328, P-329, P-333, P-369, P-377, M-25, M-36, M-47, M-57, M-71, M-74, M- 
79, M-106, M-107, M-108, M-113, M-114, M-115, P-441, M-118, Privacy 
Investigation Reports #192-46P, I191-72P, M-127, M-128, P-454, P-463, P-470, P-473, 
P-477, P-478, P-480, P-492, P-510, P-518, P-532, M-198, M-195, M-102, P-604, M- 
230, M-233, P-576, P-578, M-249, M-258, M-260, M-262, P-631, P-635, P-643, P- 
660, P-654, M-290, P-658, P-677, P-715, M-340, M-375, P-746, M-394, P-773, P-787, 
P-788, M-409, M-412, P-421, M-569, P-926, P-936, P-964, ) 


The payment or non-payment of a fee to members of a council is not determinative of 
whether information contained in records of the council is "personal information." Since 
the work of the council is to carry out the business of government, the minutes of 
meetings of the council ought not to be considered the personal information of the 
members who were so recorded. The minutes reflect the direction in which the meetings 
proceeded to conduct council business. The in camera nature of one of the meetings does 
not alter the characterization of the information related to the council members. (Order 
#P-787) 


Individuals who responded to a "Community Leader Survey" that was distributed to 


“community organizations, social agencies and educators" did so in their professional 
capacity. As such, the Commission ruled that the names of those who participated were 
not "personal information." (Order #P-788) 


The business addresses of the Chair and Vice-Chair of a Commission or of a Board of 
Trustees are not "personal information." (Orders #M-158, P-528) 


Information about payments made to reimburse individuals for expenses incurred during 
the course of carrying out their duties as public employees or co-op students does not 
qualify as personal information (Order #M-106). Therefore, the credit card charges for 
such expenses are accessible. This would include the reference number to each 
transaction, the cost and the name of the retailer at which the charge was incurred. 
(Order #M-333) As well, information about payments made to individuals who have 
provided services to an institution on a fee-for-service basis is not personal information 
(Order #M-107, M-108, M-333) 


Correspondence sent or received by a solicitor, solely in his or her capacity as the 
representative of a client, is not personal information of the solicitor. (Order #M-57) 


Where records about the circumstances surrounding the accidental release of an inmate 
from a jail contain factual information about which employees of the jail were on duty and 
what their tasks were, that information is not personal information about those employees. 
(Order #P-289) 
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° Where a company, during a tender, provides an institution with the names of individuals 
who had worked on past accounts, the names are not "personal information." The 
individuals are named in their professional and not their personal capacities. (Orders #P- 
418, P-419, P-420) 


° The names and titles or affiliations of individuals consulted by an institution during a study 
are not personal information. The individuals were institutional employees, group 
presidents, managing directors or their delegates. The views and opinions were expressed 
in each individual's professional capacity and are not "personal" views. (Order #P-427) 
Similarly, where views and opinions about a program are expressed in an individual's 
capacity as a publicly elected official, the views and opinions do not contain personal 
information. (Orders #M-113, M-114, M-115) 


° A letter of complaint signed by an individual in his or her employment capacity on behalf 
of a corporation does not contain "personal information" about the author of the letter. 
(Privacy Investigation Report #191-72P) 


° A notebook recording of dates on which named police officers were on duty does not 
constitute "personal information." (Order M-223) 


° The name of an analyst of blood samples taken in respect of a police investigation is not 
"personal information." (Order #M-249) 


° Municipal councillors notes of events regarding a number of council meetings do not 
contain the "personal information" of the councillors. Information provided by the 
Councillors to investigators was provided in a professional capacity or in the execution of 
employment responsibilities. (Order #P-631) 


° The names of individuals listed on expense claim receipts provided by employees for 
reimbursement by an institution were not "personal information." The names refer to 
individuals in their professional capacities. (Order #M-412) 


° The legal fees paid by an institution on behalf of an employee who sued for libel arising 
out of comments made about him in the course of a prosecution did not contain "personal 
information" about the employee. Moreover, the personal information of other individuals 
was about them in their professional capacity. (Order #P-676) 


° The payment or non-payment of a fee to members of a Council is not determinative of 
whether information contained in records of the Council is "personal information." Since 
the work of the Council is to carry out the business of government, the minutes of 
meetings of the Council ought not to be considered the personal information of the 
members who were so recorded. The minutes reflect the direction in which the meetings 
proceeded to conduct Council business. The in camera nature of one of the meetings does 
not alter the characterization of the information related to the Council members. (Order 
#P-787) 
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° Individuals who responded to a "Community Leader Survey" that was distributed to 
“community organizations, social agencies and educators" did so in their professional 
capacity. As such, the Commission ruled that the names of those who participated were 
not "personal information." (Order #P-788) 


° The names of the forensic accountants and other employees of a legal firm and the City 
were provided in the course of executing their employment responsibilities in an 
investigation of a City employee. These names did not qualify as personal information. 
(Order #M-521) 


° The name and address of the director of an association who wrote to a Minister regarding 
franchising was not personal information because it relates to his professional 
responsibilities (Order #P-946) 


é Names, titles and other information about community representatives or leaders and 
members of the media contained in briefing notes and other records regarding their 
participation in public events or issues is not personal information about these individuals. 
Individuals in such positions decide to forego an element of their personal privacy by 
taking a stand on an issue of importance to them or when attending events which are 
covered by the press and reported in the media. (Order #P-978) 


The Exceptions: Thi i I 


° Information about an employee does not constitute that individual's personal information 
where the information relates to the individual's employment responsibilities or position. 
However, where the information involves the evaluation of the employee's performance or 
an investigation into his or her conduct, these references are considered to be the 
individual's personal information. Thus references in a financial and management audit of 
a publicly funded residence that relate to the operation of the residence as a whole would 
not contain personal information of the staff. (Orders #P-721, P-746, P-757, P-758, P- 
813, P-814, P-816, P-828) 


° The names or references provided by a consulting firm in respect of proposal are not the 
personal information of the firm. The firm, and not the principal of the firm, was 
submitting the proposal. However, the names of the references, though of professionals, 
were not submitted about them as part of their employment responsibilities; rather, these 
were individuals that were personally familiar with the firm and as such were their personal 
information and not that of the firm. (Order #M-290) 


° A review of a legal services branch of an institution did not necessarily result in personal 
information being documented about members of the branch. Generalized assertions 
about working conditions at the branch are not about an individual. If there are specific 
references to the actions of a particular individual, they may be considered personal 
information of that individual. (Order #P-658) 
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Individuals who receive loans from the Ontario Film Development Corporation do so as a 
‘business activity’ and therefore the amount of such loans is not characterized as "personal 
information." However, the addresses, telephone numbers, citizenship or residency of the 
individuals were personal information. (Order #P-729) 


The mere fact that an individual expressing an opinion on a subject possesses professional 
qualifications relating to that subject does not make the opinion a professional opinion. 
For an opinion to lose its character as personal information, the opinion must be provided 
by the individual in his/her professional capacity and in the course of discharging his/her 
professional or employment responsibilities. (Order #M-230) 


Letters containing the addresses of the writers, information about them and their personal 
opinions are "personal information." Information that outwardly pertains to a business 
entity may, in certain circumstances, more properly relate to an identifiable individual. In 
Order P-515 some of the contents of two letters referred to the requester as an individual 
while others pertain to his position as the owner of a business. As a result, some of the 
information was personal information. (Orders #113, 139, P-515) 


Employees that provided information in respect of a review of the practices of the 
institution did so outside of the employment responsibilities and not in their professional 
capacity and, as such, the information and the identity of the employees were "personal 
information." (Order #P-654) 


Information in an agreement between the principal of a consulting firm and an institution 
was personal information because according to the agreement the principal of the 
consulting firm was to do the work in his personal capacity. (Order #M-277) 


In this instance, records created during an employee's bid for promotion contained the 
personal information of the individual considered for the promotion and others. Recorded 
personal discussions between individuals concerned non-work-related matters and were 
therefore personal information even though the records were created in the employment 
context. (Order #P-434) 


An investigation report into expense account irregularities of an employee of an institution 
contains "personal information." (Order #P-256) 


The names of individuals who review films for the Ontario Film Development Corporation 
were "personal information." (Order #P-611) 


The disclosure of the names of authors of a police college research paper on the citizens' 

complaint system would disclose personal information. The personal information would 

be the name of the individual together with his or her opinion concerning the process and 
concerning another individual. (Order #M-116) 


Police officers' badge numbers noted in the context of test results obtained during police 


FIPPA Page 14 MFIPPA 


January 1996 s.2 


training are the personal information of the police officers. (Order #M-116) 


The names of individuals who have service contracts with an institution to provide home 
child care are personal information. (Order #M-109) 


Opinions expressed by individuals in their capacity as students, and not as part of their 
professional responsibilities, are personal information. This is so even where the 
individuals are taking courses as part of their employment. (Order #M-116) 


A list of named employees of an institution who were assaulted in the course of their 
duties contains personal information. (Order #M-121) 


The residential or mailing addresses of physicians are "personal information" since they are 
distinct from their practice addresses. (Orders #P-523, P-565) 


The names of employees of an institution who wrote reports about an internal workplace 
investigation were "personal information" even though it was part of their job function to 
do so. (Order #P-665) 


The names of physicians who perform certain specialized services was not disclosed in this 
case because it was determined that the information of the physicians was personal 
information and that the disclosure of the information would disclose financial information 
about the physicians. (Order #P-644) 


The names of individuals who review drug products for the government are "personal 
information.” Even though the particular drug reviewed may not be associated with the 
name of the consultant, individuals review products in relation to their own expertise. If 
individuals know the expertise of the consultant, they could determine which product that 
individual reviewed. The number of individuals who do these reviews on behalf of the 
government are very few. (Orders #P-669, P-235, P-284, P-291) 


Information relating to an employee is personal information where the employee's actions 
or employment responsibilities have been questioned and the employee reprimanded. 
(Order #M-327) 


The name, certificate number, home address and home telephone number of electricians 
and apprentice electricians satisfy the definition of personal information. (Order #P-755) 


The number of laboratory tests ordered by each identified physician over a given length of 
time satisfies the definition of personal information. (Order #P-778) 


Letters from a group of parents in which they express their views and opinions about the 
competence and abilities of a school's staff members constituted personal information 
about the school employees. Such comments go beyond what would normally be 
considered to be employment-related information. (Order #M-486) 
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° The names of the duty officer and dispatchers of a Police Service where a complaint was 
made was personal information. (Order #M-510) 


° Certain records regarding a fence viewer's award relating to named properties are personal 
information. (Order #M-515) 


° Information regarding the investigation of a Corrections Officer’s inappropriate conduct 
with an inmate is personal information. (Order #P-915) 


Information About a Property or a Business 
Not Personal In ti 


° Information about a property, a municipal street address and the property's estimated 
market value is not information about an identifiable individual, and is therefore not 
"personal information." Addresses or geographical locations, in and of themselves, do not 
necessarily constitute "personal information." A municipal address itself could not 
automatically be equated with the address of its owner. Thus, a municipal address or legal 
description of a property alone would not necessarily reveal information about an 
identifiable individual. (Orders #23, P-239, P-295, P-358, M-14, M-15, M-176, M- 
181, M-197, M-188, M-189) 


° Records regarding work orders issued by a municipality against specified residential 
properties do not contain personal information. As well, a municipal address was not 
personal information even where it was contained in a record that dealt with a by-law 
violation regarding repairs that had to be done at that address. (Orders #M-14, M-15, 
M-181) 


° Addresses, licence numbers and date of issue of corporate and partnership taxi licence 
holders is not personal information. (Order #M-448) 


° The name, address and telephone number of a kennel is not personal information about the 

owners of the kennel, even though the address of the kennel is the home address of the 
owners. Also, the name of the operators of the kennel, and information about an incident 
which occurred in the course of conducting the business of the kennel relates to the 
ordinary operations of the business and is not personal information. (Order #M-454) 


° In light of the Trees Act, the IPC ruled that Notices, as described in the Trees Act are 
submitted by persons intending to cut trees not for their own personal use, but for 
commercial or business purposes only. Hence, the information which relates to the names 
of individuals is not personal information. (Order #M-522) 


° Drawings of a proposed building renovation submitted to an institution with a building 
permit application are not personal information about the owner of the building. The 
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drawings do not reveal or contain information, about an identifiable individual, and do not 
in any direct way relate to a financial transaction involving the individual. (Order #M- 


542) 
Personal Information 
° It is possible that information about a business entity could be such that it relates to an 


identifiable individual, and thus be personal information. This was so in respect of a 
record containing financial information about the history, management and health of cattle 
owned by a couple engaged in cattle farming. In this case, the couple's personal finances 
and the contents of the report were so linked that the record contained personal 
information. (Orders #P-364, 113, P-515, M-277, P-701, P-741) 


° Where a contract with a consulting firm that is a sole proprietorship contemplates that the 
provision of services will be made by the principal of the firm in his personal capacity, the 
contract for the services is with an individual and thus contains personal information. 
(Order #M-277) 


° While certain parts of the water bill contained information about the property, the section 
showing the payments made on account for water use by a named individual who was a 
tenant of the property is "personal information." (Order #M-175) 


° Records containing information about investigations and enforcement steps taken by the 
County Weed Inspector regarding certain properties did contain personal information. 
The names of individuals who complained to the inspector and the names of property 
owners or occupiers who were the subject of investigations are personal information. 
(Order #M-176) 


° While the municipal address of a property where a by-law infraction occurred is not 
personal information, the name of a resident of a particular address, where the resident is 
an individual, is personal information. (Order #M-181) 


° The names of owners of particular properties who have been issued building permits are 
"personal information" if the owners are individuals. (Orders #M-197, M-331) 


° The name, address and telephone number of an individual that is contained in a building 
permit application form are personal information. (Order #M-331) 


e In this case, information about a business where the individual was the sole shareholder 


and president of the a company whose business affairs and dealings were investigated by 
the institution was the personal information of the president. (Order #P-701) 


° Information about the severance payments and the gross earnings of former distributors of 
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Ontario Lottery Corporation products may be easily attributed to the individuals who 
controlled the distributorships. The information is therefore "personal information." 
However, where the names and distribution numbers are severed from the records, the 
information is not identifiable information about an individual and therefore the 
Commission ordered that the information be disclosed in anonymized form. (Order #P- 
705) 


° When a named individual acquired land, what it consisted of and how much he paid in 
acreage tax and at what time was personal information about the individual. (Privacy 
Investigation Report 194-011P, September 13, 1994) 


Part (b) of the Definition 


° A record containing the number of hours worked by an employee during a particular 
month does not relate to employment history. (Order #M-35) 


° The name of an individual combined with his or her current position does not relate to 
employment history. (Orders #61, P-284) 


° An Agreement of Purchase and Sale of land between a Township and individual 
purchasers is personal information as it relates to a financial transaction. (Order #M-536) 


Parts (b) and (h) of the Definition 


° Information that certain properties were offered to a municipality as potential landfill sites 
is not "personal information" as it is defined in the Act. This information did not denote a 
"transaction," which was defined as a "piece of commercial business done." In this case, 
there was no evidence that the municipality and the owners had entered into negotiations 
regarding the purchase of properties, nor were any transactions completed. As well, the 
Commission found that even though the names of the property owners could be discerned 
from a land registry search, the disclosure was fundamentally about a property and not 
about an individual. (Orders #M-188, M-189) 


Part (e) of the Definition 


° An individual's opinions about a non-governmental organization are the individual's 
personal information. (Order #P-299). 


Parts (e) and (g) of the Definition 
° Where individual (X) expresses a view or opinion about individual (Y), the Commission 


has stated that section 2(1)(g) of the Act prescribes that this is the personal information of 
individual (Y) and not that of individual (X). In this case, the document was a parole 
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report, in which views and opinions expressed by two of the affected parties concerned the 
appellant (the person about whom the report was written). The Commission found that the 
comments constituted the appellant's personal information and not that of the affected 
parties. (Order #P-972, M-571) However, in the context of complaint-driven 
investigations, whether external or internal and employment related, the personal 
information collected may be that of the complainant as well as that of the witnesses and 
the individual being investigated. (Orders #37, 46, 121, 133, 135, 139, 140, 165, 182, 
205, P-221, P-223, P-224, P-237, P-256, P-258, P-266, P-268, P-272, P-274, P-275, P- 
283, P-292, P-312, P-399, M-41, M-48, M-64, M-82, M-84) 


° Where records are created by a supervisor about an employee in the context of an 
employment-related matter, for example job performance evaluations, the personal 
information is that of the employee only. Information created by an employee in the 
execution of employment responsibilities is not the employee's personal information. 
(Orders #194, P-240, P-257, P-326) 


° In this instance, records created during an employee's bid for promotion contained the 
personal information of the individual considered for the promotion and others. Recorded 
personal discussions between individuals concerned non-work-related matters and were 
therefore personal information even though the records were created in the employment 
context. (Order #P-434) 


° Statements containing the allegations of individuals who have complained about the 
behaviour of the requester are "personal information" of the requester and of the 
individuals who made the statements. (Orders #37, 46, 121) 


° An Ontario Provincial Police report in respect of the investigation of several police 
officers contains personal information about those officers. (Order #P-237) 


° Where a doctor had called into question the ability of the requester to drive a motor 
vehicle, this information was solely that of the requester. (Order #P-280) 


° The identity and address of the author of a letter written by an individual is "personal 
information" of the author of the letter. This is also true of the views or opinions the 
author of the letter expressed about a service the institution provides. Where the author 
complained about the conduct of the operator of the service, the comments were the 
personal information of that individual. (Order #P-515) 


° The names, addresses and signatures of petitioners who signed a petition requesting the 
establishment of a formal commission of inquiry to investigate the affairs of a Township 
are "personal information." (Order #P-516, M-580) 


° Information provided in a job competition by two individuals who were references for the 
appellant contained views and opinions about the appellant and were the personal 
information of the appellant only. (Order #P-773) 
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Part (h) of the Definition 

° While a name alone cannot be considered personal information, where a name appears in € 
the context of a request for access to information under the Act, disclosure of the name 
would reveal both the fact that the original requester made a request under the Act and the 
nature of the request. As a result, a name in this context is personal information. (Orders 
#27, P-216, P-370, P-539) 


° Disclosure of the name of a deceased individual would disclose personal information about 
an individual. In this case, the police had disclosed information about the date, time and 
place of the discovery of the death of the deceased person. Disclosure of the identity 
would therefore reveal other personal information about the individual. (Order #M-97) 


° The vacation and sick days actually taken by an employee of an institution constitute 
"personal information." (Order #M-141) 


"PERSONAL INFORMATION BANK" 


° A solicitor's file containing personal information is a personal information bank as defined 
in the Act. (Privacy Investigation Report #192-14M) 


s.2(3) MFIPPA 


Definition of "Institution" 


° In order to determine whether the members or officers of the Renfrew Industrial 
Commission are appointed or chosen by or under the authority of the council of a 
municipal corporation, the corporate history of the Commission was reviewed. The 
Commission found that, as of the dates of the request and the appeal, neither the members 
nor the officers of the Commission were appointed or chosen by or under the authority of 
the Town Council as contemplated by this provision. In a postscript, the Commission 
stated that it accepts the validity of the documents filed regarding its corporate history. It 
noted, however, that where it is alleged that the documents filed under the Corporations 
Act are invalid, then the procedure under the Corporations Act ought to be followed. The 
Commission lacked jurisdiction to deal with that matter. (Order #M-343) 


° The Temagami Non-Profit Housing Corporation (the Corporation) was held to be an 
institution in accordance with this section. The term "officers" along with "members" in 
this section is intended to identify the principle directing or controlling minds of a wide 
variety of entities, including those mentioned in ss.(1)(b). Hence, the term "officer" 
encompasses the controlling or directing minds of a non-profit corporation, namely its 
board of directors, whether or not directors are otherwise described as "officers" in the 
corporate documents. The purpose of this section is to include within the definition of 
"institution" those bodies controlled by municipalities in the most direct way by virtue of 
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the power to appoint the body's "members" or "officers." This result would not 
necessarily by achieved if this test were applied at a secondary level of management. By 
by-law the Corporation had established the board of directors as the "directing mind" of 
the Corporation. Moreover, while the directors are chosen by the members, he or she 
must be approved by the municipality. Because the approval of the municipality is a 
necessary condition for the appointment of a director, the municipality has control over 
who is to be elected or appointed to the board. Therefore, the directors are appointed or 
chosen "under the authority" of the municipality. As well, the Commission held that 
where the by-law of the Corporation required the "municipality itself" to approve the 
directors, this was the equivalent of term "council of the municipal corporation" as found 
in this section. (Order #M-415) 


"RECORD" 


° The definition of a "record" is broad. Subject to the special provisions dealing with 
machine readable records, an institution is not obliged to create a record in response to a 
request. Although the creation of a record is not generally required, it may, in certain 
circumstances, be in keeping with the spirit and purpose of the Act to do so. (Orders #17, 
19, 50, 99, 196, P-231, M-33) 


° Notes kept by a court reporter during a hearing were a "record" even though no transcript 
had been produced. (Order #52) 


° Tape recordings of hearings of a Board were “records” under the Act even though they 
were only used as memory aids to the scenographer who also kept notes of the 
proceedings. (Order #P-912) 


° Files in a hard disk drive constitute 'a machine readable record’ as contemplated by this 
section. A copy of those files on diskette is also a record that is capable of being 
produced from a machine readable record. (Order #M-369) 
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FIPPA 


No comparable section 


MFIPPA 
DESIGNATION OF HEAD S.3 


(1) The members of the council 
of a municipal corporation may 
by by-law designate from among 
themselves an individual or a 
committee of the council to act 
as head of the municipal 
corporation for the purposes of 
this Act. 


(2) The members elected or 
appointed to the board, 
commission or other body that 
is an institution other than a 
municipal corporation may 
designate in writing from among 
themselves an individual or a 
committee of the body to act as 
head of the institution for the 
purposes of this Act. 


IF NO DESIGNATIONS 


(3) If no person is designated 
as head under this section, the 
head shall be, 


(a) the council, in the case 
of a municipal 
corporation; and 


(b) the members elected or 
appointed to the board, 
commission or other body 
in the case of an 
institution other than a 
municipal corporation. 


PART 1 
ADMINISTRATION 


FIPPA 
s.3. RESPONSIBLE MINISTER 


The Lieutenant Governor in 
Council may by order designate 
a minister of the Crown to be 
the responsible minister for 
the purposes of this Act. 


MFIPPA 


No comparable section 


FIPPA 


s4 = INFORMATION 
_ PRIVACY COMMISSIONER 


(1) There shall be appointed, 


as an officer of the 
Legislature, an Information and 
Privacy Commissioner to 


exercise the powers and perform 
the duties prescribed by this 
or any other Act. 


APPOINTMENT 


(2) The Commissioner shall be 
appointed by the Lieutenant 
Governor in Council on the 
address of the Assembly. 


TERM AND REMOVAL FROM OFFICE 


(3) The Commissioner shall hold 
office for a term of five years 
and may be reappointed for a 
further term or terms, but is 
removable at any time for cause 
by the Lieutenant Governor in 
Council on the address of the 
Assembly. 


ASSISTANT COMMISSIONERS 


(4) The Commissioner’ shall 
appoint one or two officers of 
his or her staff to be 
Assistant Commissioners. 


MFIPPA 


No comparable section 


FIPPA 
s5 NATURE OF EMPLOYMENT 


(1) The Commissioner shall work 
exclusively as Commissioner and 
shall not hold any other office 
under the Crown or engage in 
any other employment. 


(2) The Public Service Act and 
the Public Service Pension Act 
do not apply to the 
Commissioner. 


MFIPPA 


No comparable section 


FIPPA 
S.6 SALARY 


(1) The Commissioner shall be 
paid a salary to be fixed by 
the Lieutenant Governor in 
Council. 


IDEM 


(2) The salary of the 
Commissioner shall not be 
reduced except on the address 
of the Assembly. 


EXPENSES 


(3) The Commissioner is 
entitled to be paid reasonable 
travelling and living expenses 
while absent from his or her 
ordinary place of residence in 
the exercise of any functions 
under this Act. 


PENSION 


(4) Part II of the Legislative 
Assembly Retirement Allowances 
Act, except sections 15 and 16 
and subsection 18(5), applies 
with necessary 
modifications to the 
Commissioner in the same manner 
as if the Commissioner were a 
member of the Legislative 
Assembly and for the purpose, 


"average annual remuneration" 
means the average annual salary 
of the Commissioner during any 
five years of his or her 
service, which years need not 
be consecutive, during which 
his or her salary was highest; 
("rémunéeration annuelle 
moyenne" ) 


"remuneration" means the salary 
Orn the Commissioner. 
("rémunération" ) 


MFIPPA 


No comparable section 


FIPPA 
s.7 TEMPORARY COMMISSIONER 


If, while the Legislature is 
not in session, the 
Commissioner dies, resigns or 
is unable oor neglects’ to 
perform the functions of the 
office of the Commissioner, the 
Lieutenant Governor in Council 
may appoint a Temporary 
Commissioner to hold office for 
a term of not more than six 
months who shall, while in such 
office, have the powers and 
duties of the Commissioner and 
shall be paid such salary or 
other remuneration and expenses 
as the Lieutenant Governor in 
Council may fix. 


MFIPPA 


No comparable section 


FIPPA 
s.8 STAFF 


(1) Subject to the approval of 
the Lieutenant Governor in 
Council, the Commissioner may 
employ mediators and any other 
officers and employees’ the 
Commissioner considers 
mecessary for the efficient 
operation of the office and may 
determine their salary and 
remuneration and terms and 
conditions of employment. 


BENEFITS 
(2) The employee benefits 
applicable from time to time to 


the public servants of Ontario 
with respect to, 


(a) cumulative vacation and 
sick leave credits for 
regular attendance and 
payments in respect of 
such credits; 


(b) plans for group life 


insurance, medical- 
surgical insurance or 
long term income 


protection; and 


(c) the granting of leave of 
absence, 


apply to the employees of the 
Commissioner and where such 
benefits are provided for in 
regulations made under the 
Public Service Act, the 
Commissioner, or any person 
authorized in writing by him or 
her, may exercise the powers 
and duties of a minister or 
deputy minister or of the Civil 
Service Commission under such 
regulations. 


MFIPPA 


No comparable section 


FIPPA — cna 
S.9 PREMISES AND SUPPLIES 


(1) The Commissioner may lease 
any premises and acquire any 
equipment and supplies 
necessary for the efficient 
operation of the office of the 
Commissioner. 


Audit 


(2) The accounts and financial 
transactions of the office of 
the Commissioner shall be 
audited annually by the 
Provincial Auditor. 


MFIPPA 


No comparable section 


FIPPA, PART II MFIPPA, PART I 


FREEDOM OF INFORMATION 
ACCESS TO RECORDS 


FIPPA MFIPPA 
s.10 Right of Access s.4 


(1) Every person has a right of access to a record or a part of a 
record in the custody or under the control of an institution 
unless the record or the part of the record falls within one of 
the exemptions under sections 12 to 22 (FIPPA) /sections 6 to 

15 (MFIPPA). 


SEVERABILITY OF RECORD 


(2) Where an institution receives a request for access to a 
record that contains information that falls within one of the 
exemptions under sections 12 to 22. (FIPPA)/sections 6 to 15 
(MFIPPA),the head shall disclose as much of the record as can 
reasonably be severed without disclosing the information that 
falls under one of the exemptions. 


FIPPA MFIPPA 
s.10 SUMMARY OF ORDERS/PRIVACY REPORTS s.4 


ss.(1)--Right of Access 


Frivolous or Vexatious Requests 


° Institutions are not authorized to refuse to respond to a particular request on the basis that 
the request is frivolous or vexatious; a legislative amendment would be required to permit the 
Commission to uphold an institution’s decision not to disclose information on that basis. 
Nonetheless, the Commission may invoke conditions on processing requests where the 
requester has engaged in a course of conduct which constitutes an abuse of process. If an 
institution believes that a requester is engaged in an abuse of process, the institution should 
issue a decision letter outlining this fact, which the requester can appeal. Factors considered 
by the Commissioner in determining whether a requester is engaged in an abuse of process 
are: (1) whether the volume of requests or appeals are excessive or unreasonable to 
administer, (2) whether by virtue of the nature, scope or rate of requests, the requester has 
demonstrated no genuine interest in the information for its own sake, but instead is interested 
in the nuisance value generated for an institution, (3) information indicating that the 
requester’s objective is to harass or burden an institution. (Order #M-618) 


No Right of Access 


1. Court Ordered Non-Disclosure 


° Where during the course of an appeal a court makes an order that restricts disclosure and 
dissemination of the material that is under appeal, the court order binds the Information and 
Privacy Commission and the records are not accessible under FIPPA\MFIPPA. The 
Commission may not do anything in processing the appeal that would render the order 
ineffectual. (Order #M-53) 


2. Records That Do Not Exist 


° Requesters have no right, subject to the regulation dealing with machine-readable records, to 
require an institution to create a record in response to a request. Requests are for information 
contained in a record existing at the time the request is made. (Orders #99, P-562, P-931) 


° Where requests are made in the French language, under the French Language Services Act, 
a ministry is required to respond in French under the Act. However, the ministry is not 
required to translate any responsive records. This would result in the institution having to 
create a record in circumstances in which it is not obliged to do so. (Order #P-562) 
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3. Records Governed by Federal Legislation 


A. Wiretap 


° Requests for wiretap application records are outside of the scope of Ontario's access and 
privacy legislation. This is because the Criminal Code deals with access to records of this 
nature and as a result a provincial statute cannot, given the doctrine of federal legislative 
paramountcy, apply. This is so whether the wiretap record exists or not. (Orders #P-344, 
P-368, P-378, M-202, P-625) 


B. Young Offenders Act Records 


° The records provisions of the Young Offenders Act (YOA) are expressly contradicted by the 
Freedom of Information and Protection of Privacy Act (FIPPA). This contradiction applies 
not only to requests for YOA records (and Juvenile Delinquents Act records, which are 
included in the records scheme of the YOA) but also to the ability of the Commission to 
obtain these records during an appeal. In essence, the YOA contains a comprehensive records 
scheme that deals with disclosure of these records in restricted circumstances. Given the 
doctrine of federal legislative paramountcy, the YOA provisions prevail over FIPPA and 
YOA records fall outside the scope of FIPPA. In order for the Commission to determine 
whether a record is in fact a YOA record, an institution must forward an affidavit to the 
Commission during an appeal. The affidavit must contain the following information: 

(1) it must contain information about the person swearing the affidavit describing his or her 
qualifications and responsibilities; 

(2) it must state that the person is familiar with the withheld records and the subject matter 
of the records; 

(3) it must describe the records withheld in reasonably specific detail (without revealing the 
content of the record), correlate each record to the provisions of the YOA asserted and 
demonstrate how the required elements of each provision are satisfied (e.g., how the records 
relate to an offence under the YOA and how disclosure would serve to identify the persons 
as having been dealt with under the Act); 

(4) it must set out the purpose for which each record was created and the circumstances 
under which each record was created. (Orders #P-378, P-446, P-736, P-737) 


° In accordance with the doctrine of federal legislative paramountcy, the Young Offenders Act 
(YOA) prevails in respect of records kept by a provincial institution under section 43 of the 
YOA. Nevertheless, in respect of YOA records, the Commission has a duty to ensure that 
the records are not improperly withheld from scrutiny under FIPPA on the basis that they are 
"YOA records." In this case, the record concerned a workplace harassment complaint about 
the conduct of certain employees of the institution in relation to other employees. The 
workplace in this case was a young offender facility. The investigation that led to the creation 
of the record was not conducted for the purpose of investigating an offence alleged to have 
been committed by a young person; for use in proceedings against a young person; or for any 
other type of activity outlined in sections 40, 42, 43 or the YOA. Even if the record in 
question was found to be a record within the meaning of the YOA, the Commission would 
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not be in conflict with a federal statute in dealing with disclosure of these records. The 
severed record, which was ordered disclosed, did not contravene section 46 of the YOA in 
that it did not identify a young person as an individual who was dealt with under the YOA. 
(Order #P-446) 


Despite Order P-378, the Commission subsequently ruled that it has the right to determine 
whether records are young offender records governed by the Young Offenders Act or not in 
order to decide the jurisdictional issue. Therefore the Commission ordered the institution to 
forward the records to the Commission for review. (Orders P-736, P-737, P-804) 


The non-disclosure provisions in s.38(1) and s.46(1) of the Young Offender's Act do not 
apply to someone who is deceased. In this case, the Young Offender's Act did not apply to 
records of an investigation into the unreported disappearance from a group home of a crown 
ward who was deceased at the time of the access request. (Order #P-991) 


C. Interprovincial Undertakings 


While the Act applies to an interprovincial undertaking such as Ottawa-Carleton Regional 
Transit Commission (OC Transpo), it does not apply to certain records where the disclosure 
would clearly affect the working conditions, labour relations or a vital part of the management 
and operation of the institution. Records regarding a grievance proceeding relate to labour 
relations. Disclosure of the grievance file would impact on grievance procedures and would 
clearly affect labour relations. As a result grievance records, in respect of OC Transpo, are 
not covered by the Act. (Orders #M-159, M-160. Summary of M-160 is below under 
"Right of Access.") 


4. Correspondence With the Information and Privacy Commission 


Where an institution receives a request for access to a number of Freedom of Information 
appeal files that the institution had previously opened to respond to earlier access requests 
made by the same requester, access may be denied based on the fact that there is no night of 
access under this section. The records were generated during the mediation stage of the 
appeals process and included correspondence between the institution and the Commissioner's 
office. The process envisaged by the Act was not intended to be used to allow a requester 
to obtain access to this information; the process should not result in the same information 
having to be considered in two separate appeals. The reasons for the Commissioner's decision 
are as follows: the Commissioner's office has the right to control its own process; the records 
may contain the same information that was the subject of the original appeal that was not 
disclosed; and, to grant access to these records would encourage duplicate appeal 
proceedings and militate against finality in the appeals process. The Act would apply, 
however, to records that were generated internally by the institution in dealing with an appeal. 
(Order #P-537) 


Correspondence between the Commissioner's office and an institution exchanged following 
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the inquiry stage and which related directly to the disposition of an appeal is not privileged 
under s.52(9) [FIPPA] \s.41(9) [MFIPPA]. Such correspondence is nevertheless outside of 
the purview of the Act (see s.10 [FIPPA] \ s.4 [MFIPPA], Order #P-537). However, 
correspondence between an institution and the Commissioner's office, which are of a purely 
administrative nature and do not pertain directly to the substance of an appeal, are not 
privileged under this section and are within the purview of the legislation. Since no other 
exemptions under the Act applied to the record, it was ordered disclosed. (Order #P-592) 


Records not responsive to request 


° Where an individual requested all records held by a Police Service regarding a charge laid 
against the individual, all the records which related directly or indirectly to the individual or 
his or her matter were responsive to the request. Pages in a police officer’s note book relating 
to other arrests or investigations were not responsive to the request. (Order #M-514) 


e A portion of a computer generated page of information on a computer screen containing 
computer codes within a specific module in the police records system was not responsive to 


the request even though another portion of the page concerning a legal process involving the 
requester was responsive to the request. (Order #M-517) 


Right of Access 


1. Interprovincial Undertakings 


° Records created by a federal Crown Corporation that are in the custody or under the control 
of a provincial or municipal institution are governed by FIPPA\MFIPPA, where the disclosure 
would not paralyse the Crown Corporation and where the disclosure would not conflict with 
federal law. Both the federal and provincial access and privacy statutes contemplate that from 
time to time either or both may have the records of the other. (Orders #P-270, P-241. In 
Tim Grant v. Atomic Energy of Canada Ltd. and the Attorney General of Canada, the 
Federal Court of Canada, Trial Division, ruled that, given s.37 of the Canada Evidence 
Act, the information ordered disclosed in Order P-270 would be injurious to the public 
interest in national security. Thus the evidence was not admissible in a judicial 
proceeding and therefore in the judicial review that was pending. [Court File DES-2- 
93, August 8, 1994, D.McGillis J.]) 


° A transit commission, the Ottawa-Carleton Regional Transit Commission (OC Transpo), 
which is governed by federal labour laws, is nonetheless an institution covered by MFIPPA. 
The federal aspect of the institution is that it provides interprovincial service. As a result it 
is governed by federal labour laws. The MFIPPA is a law of general application that will 
apply to OC Transpo where the records do not apply to working conditions or labour 
relations and where disclosure of the records would not affect a vital part of the management 
or operation of OC Transpo. (Orders #M-13, M-159, M-160) 


° Section 350 of the federal Railway Act provides for the confidentiality of certain information 
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given to the National Transportation Agency. The Commission ruled that the provision has 
no application to records supplied to institutions governed by Ontario's access and privacy 
legislation. It was noted that some of this information may have inherent economic value. 
(Order #P-647) 


2. Record verne Federal islation 


A. Young Offenders Act 


° Records concerning an internal investigation into the operation of a training school and the 
conduct of certain employees of the ministry are not Young Offenders Act records. The 
records were not created for the purpose of investigating an offence alleged to have been 
committed by a young person. As a result the provincial access and privacy statute applies 
and not the Young Offenders Act. (Order #P-352) 


° Where a record concerns an internal investigation into the operation of a training school and 
the conduct of its employees, it is not a Young Offenders Act record. The record does not 
relate to an offence that may have been committed by a young person, nor was it created for 
the purpose of investigating an offence alleged to have been committed by a young person. 
(Re Solicitor General of Ontario et al. and Assistant Information and Privacy 
Commissioner et al., (1993), 102 D.L.R. 602 (Ont. Div.Ct.)) 


3.Records responsive to request 


° When an institution creates a record in response to a request, then factual information that 
places the requested information in context e.g. a disclaimer notice regarding property 
assessment values is also responsive to the request. (Order #P-954) 


° While cover pages and dates of funding proposals were found to be not responsive to a prior 
request, the wording of the new request which is for all information related to the funding of 
the project and the character of the documents make them relevant in this case. (Order #P- 


970) 
4. General 
° Where a third party that has been given notice under this section provides representations to 


an institution, access requests for that material are to be treated as general requests which are 
governed by the exemptions in the Act [FIPPA \ MFIPPA]. While s.52(13) [FIPPA] \ 
s.41(13) [MFIPPA] states that parties are not entitled to access to another party's 
representations at the appeal stage, there is no equivalent provision in respect of access to 
such representations at the request stage. (Order #78) 


° The Psychiatric Patient's Advocacy Office was part of the Ministry of Health and thus its 
records were covered by the Act. While the office had entered into a Memorandum of 
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Understanding with the ministry, it did not provide that the ministry had abdicated 
responsibility for the Office. The Commission held that the office was fundamentally part of 
the ministry and was an internal program of the ministry. (Order #P-494) 


° Records of the Judicial Appointments Advisory Committee were covered by the Act. The 
Commission ruled that the Committee was a part of the Ministry of the Attorney General for 
a number of reasons including that the mandate of the Committee was related to the functions 
of the ministry, the ministry funds the operations of the Committee and provides 
administrative support and the Committee's offices are located on the premises of the 
ministry. (Order #P-704) 


° Providing access to information under the Municipal Freedom of Information and Protection 
of Privacy Act does not constitute an infringement of copyright. Specifically, sections 
27(2)(1) and (j) of the Copyright Act provide that disclosure of information pursuant to the 
federal Access to Information Act or any like Act of the legislature of a province does not 
constitute an infringement of copyright. (Orders #M-29, M-542) 


° Where a request is received for general information which may be located in a portion of a 
record(s) (as opposed to a request for specific records) an institution is obligated to respond 
only to the portion of the record which is responsive to the information requested rather than 
the entire record. Institutions should also consider whether the information at issue is 
meaningful if it is only a portion of a larger document. (Order #P-880, P-970, P-971) 


5. Patients' Right of Access to His or Her Medical Records 


° In the absence of legislation, a patient is entitled, on request, to examine and copy all 
information in his or her medical records which the physician considered in administering 
advice or treatment, including records prepared by other doctors that the physician may have 
received. The patient's general right of access to medical records is not absolute. If the 
physician reasonably believes it is not in the patient's best interests to inspect the medical 
records, access may be denied. Denial of access should be made in exceptional circumstances 
where there is significant likelihood of a substantial adverse effect on the patient's physical, 
mental or emotional health or harm to a third party. (McInerney v. MacDonald (1992), 93 
D.L.R. (4th) 415 (S.C.C). This case is included here for the assistance of readers even 
though the freedom of information and privacy legislation do not apply to the private 
sector.) 


ss.(1)--Custody or Control 

Factors to be Considered 

° Some of the factors that may be considered in determining custody or control are: 1. was the 
record created by an officer or employee of the institution? 2. what use was intended to be 


made of the record? 3. did the institution have possession of the record? 4. if the institution 
did not have possession, was it created as a result of the duties of an employee and is it being 
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held by the employee? 5. does the institution have the right to possess the record? 6. does 
the content of the record relate to the institution's mandate and function? 7. does the 
institution have the authority to regulate the record's use? 8. to what extent has the record 
been relied upon by the institution? 9. how closely is the record integrated with other records 
held by the institution? 10. does the institution have the authority to dispose of the record? 
The term "custody" should be given broad meaning and only in rare circumstances would 
physical possession not suffice as custody. In Order #120 notes made by an employee while 
she was a panellist in a job competition were found to be in the control of the institution even 
though she had taken the notes home. (Orders #120, P-257, P-267, P-271, P-326, M-165, 
P-505, M-315, P-704, M-387, P-794, M-430, P-822, M-506, P-994, ) 


° Bare possession is not sufficient to base a finding that the record is in the "custody" of the 
institution; there must be some right to deal with the records and some responsibility for their 
care and protection. (Orders #P-239, P-271) 


° Records of political staff that relate to political matters may be in the custody or control of 
an institution where the records are kept, maintained or stored together with other 
government records. (Order #P-267) 


° While this section does not state at what point in time the institution has custody or control 
over the records subject to a request, the intent of the Act is clear that the relevant date is the 
date upon which the request was received by the institution. The institution cannot divest 
itself of custody or control of records in the midst of an appeal. (Order #M-430) 


Records that are in the Custody or Under the Control of the Institution 


° Only one part of the test needs to be met; that is, custody or control. Even where the 
institution maintains copies of a record produced in whole or in part by another organization, 
such records are in the custody of the institution. Where the contract between the institution 
and third party states that the reports belong to the institution, control lies with the institution. 

(Orders #41, P-257) 


° Notes and diary entries about properties being inspected related to the employment 
responsibilities of the Fire Prevention Officers, who created the records and were therefore 
in the custody or control of the institution. This was so even though the notes were 
voluntarily created and were not kept with the regular institutional files. (Order #M-59) 


° Records kept by a supervisor about an employee are in the custody or control of the 
institution even though the records are created voluntarily. Here, the records were created 
by a supervisor during the course of employment and described events that took place at the 
workplace in the context of supervision of an employee. As well, a copy of the record was 
provided for use in a grievance. (Order #P-326) 


° Records are in the custody and control of an institution and governed by the Act even though 
they were obtained from the requester and regardless of whether copies of the records were 
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previously provided to the requester. (Order #P-332) 


° A report submitted to an institution by a third party is in the "custody or control" of an 
institution. (Order #3) 


° Day Nursery Health Inspection Reports were in the custody of the Ministry of Community 
and Social Services where the institution was required to receive them under the Day 
Nurseries Act. (Order #P-257) 


° In this case, the appellant's medical record was sent to the police by a hospital in which the 
appellant was a patient. The appellant had consented to the disclosure. The record was kept 
in the police files and was therefore in the custody or control of the police even though they 
did not request that the document be sent to them. (Order #M-128) 


° Simply providing records to the Commission's office in an appeal does not, in and of itself, 
prejudice the position of an institution that it does not have custody and\or control of those 
records. The Psychiatric Patient Advocate Office (PPAO) is part of the Ministry of Health 
and, as such, its records are in the custody or control of the ministry. This was so even 
though the PPAO and the ministry had entered into a Memorandum of Understanding that 
provided that the PPAO is responsible for maintaining confidential records relating to its 
advocacy operations. The Memorandum did not mean that the PPAO had exclusive custody 
or control over records which it had a responsibility to maintain to the exclusion of the 
ministry. (Orders #P-494, P-509) 


° Records related to a tender for the development of non-profit housing held by the Ministry 
of Housing were in the custody or under the control of the ministry. The bids were provided 
directly to the architect employed by the non-profit group by the contractors. The architect 
then provided the bids to the ministry. The ministry accepted or rejected the project 
architect's assessment of the bids and where it disagreed with the assessment or with the non- 
profit group's choice of bid, it could refuse to fund the housing project. (Order #P-610) 


° The Commission ruled that the Ministry of Consumer and Corporate Relations had "control" 
over examination papers taken by individuals applying to be licensed as Real Estate Brokers. 
While the Ontario Real Estate Association was not an institution under the Act, it, as the 
nominee of the Registrar of Real Estate and Business Brokers, conducts and administers 
training programs which include the testing of examinees. The Real Estate and Business 
Brokers Act provides that the Registrar or his or her nominee review the examination paper 
on request where an individual fails the exam. The Registrar has the statutory right to compel 
the production of a copy of the examination in these circumstances. Therefore, the 
Commission ruled that, for the purpose of reviewing the marking of an examination, the 
Registrar, and hence the ministry, had control over the records. The Commission went on 
to note that the institution's retention schedules ought to be amended to ensure that the 
records would be kept in future. (Order #P-629) 
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In this case the notes of a member of the Social Assistance Review Board, which were 
contained on a preprinted form entitled 'Record of Hearing’, were assumed to be in the 
custody or control of the board and governed by the access and privacy legislation. (Order 
#P-648) 


Records in the custody of lawyers who have been privately retained by an institution are still 
in the "control" of the institution. As well, s.6(6) of the Solicitors Act confirms that the 
records are fundamentally those of the client and that they shall be returned to the client on 
payment of the fee. In essence, the lawyer holds records as an agent of the client. (Order 
#M-315) 


The records of the Judicial Appointments Advisory Committee were in the custody or under 
the control of the Ministry of the Attorney General. The Committee operated as a part of the 
Ministry of the Attorney General (see above under "Right of Access"). The Commission 
found that the records kept by the Committee members were under the control of the 
ministry. The Commission considered that the records were in the Committee members' 
control or custody because of their responsibilities as members, that the records may be relied 
~ upon in determinations made as part of the members’ responsibilities and that the Committee 
is part of the ministry. (Order #P-704) 


Court reporters’ notes taken at Criminal Code Review Board hearings were held to be in the 
custody or under the control of the Board. The Commission found that in this case the 
reporter acted as the trustee or repository of the notes or tape recordings created as a result 
of an engagement with the Board. The right of control over such records remained with the 
Board and the Board's consent was required before a transcript may be ordered by any party 
to a Board proceeding. (Order #P-822, see below Orders 52, 119 where court reporters’ 
notes were held not to be in the custody or control of the institution.) 


The Commission ruled that tape recordings, created by a court reporter during a hearing of 
the Ontario Criminal Code Review Board (OCCRB), are in the control of the institution, the 
OCCRB. The OCCRB did not have custody of the tapes but it did have control over the tapes 
in that it’s consent was required before a transcript could be issued. The fact that the tapes 
were only a “back-up” of stenographic notes did not change this analysis. (Order #P-912) 


Where a municipality passed a resolution stating that the administrator is not required to 
submit a detailed listing of chargeable calls for the administrator's cellular phone, this did not 
dispose of the issue of whether the municipality had custody or control of the requested 
records. Despite the resolution, the Commission found the municipality remained in complete 
control of whether it chooses to exercise its right to possess the records. Thus, even though 
an institution is not "required" to keep a record, the Commission can make a determination 
that the record is under the custody and control of the institution. In a postscript in this case, 
the Commission stated that the above is particularly true when the record deals with expense 
claims in a public institution because there is a public expectation that the expense claim 
verification process is being properly administered.(Order #M-452). 
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Records Not in the Custody or Under the Control of the Institution 


° Although the Ministry of the Attorney General may be in "possession" of records relating to 
a court action in a court file, because of the Ministry's limited ability to use, maintain, care for, 
dispose of and disseminate these records, the Ministry cannot be said to have custody or 
control over these records for purposes of the Act. Accordingly, to the extent that such 
records are located in a "court file", they cannot be subject to an access request under the Act. 
The same principles apply to records in files maintained by Justices of the Peace. However, 
copies of court records which exist independently of the "court file" are within the custody 
or control of the institution possessing them and therefore, are subject to access under the 
Act. Court records are those records which relate to a court action and which are found in 
a court file. In this case, an "information" or a record which confirms that an individual 
attended at Court to swear an "information" before a Justice of the Peace and which are 
located in a court file would fall outside the Act. (Order #P-994) 


° An institution does not have custody of a court reporter's notes where the notes are not 
delivered to the institution or to the reporter's employer. In order to establish control of a 
court reporter's notes, the institution's procedures must be considered. If any member of the 
public can gain access to the notes, then the institution does not have control. If the 
institution must approve production or distribution of notes, then the institution has control. 
In order to determine the issue, one can look to relevant legislation, contracts or practices. 
(Orders #52, 119, P-822 (above) contra regarding court reporters notes taken at the 
Criminal Code Review Board.) 


° The records in the possession of the community college ombudsman are not in the custody 
or under the control of the college where the ombudsman is not subject to the direction of the 
college, and the college has no rights of access to the ombudsman's files. The college 
ombudsman was appointed by and reported to a committee on which the college did not hold 
majority membership. Funding for the ombudsman office was shared equally by the college 
and the students' association. The college had formally agreed that it was precluded from any 
direct or indirect dealings with the college ombudsman's files. The records are kept and 
retained separately from the institution. (Orders #P-271, P-509) 


° Records concerning the names of companies that obtained the services of employees as a 
result of the Futures program are not in the custody or control of the Ministry of Education. 
Futures program delivery organizations are not agents of the ministry. The program is 
delivered on a purchase of service basis through a transfer payment contract with the Youth 
Employment Counselling Centre. Information about employers is not forwarded to the 
ministry. (Order #P-384) 


° Where a tribunal board member's personal notes about a hearing are not kept on the board's 
premises, they are not in the custody or control of the board. The board does not regulate 
the use of the notes and takes no steps to exert control over them. In this case the notes were 
created by the board member for her own personal use and, according to the representations, 
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the member never allowed any other person to see, read or use the notes for any purpose. 
The Commission noted that if the notes had been contained in the appellant's appeal file or 
in any other record-keeping system over which the board had administrative control, they 
would properly have been considered in the custody or control of the board, and governed 
by the Act. (Orders #P-396, P-505) 


Notes made at an Ontario Municipal Board hearing by a board member who presided at the 
hearing are not under the custody or control of the board. The notes were located outside 
the board's premises in the Board member's personal possession in his home. The board does 
not require that its members take notes at hearings, nor does it regulate the use of the notes 
or exert any control over them. They were created by the Board member for his own 
personal use. As per the member's practice, he destroyed the notes shortly after he issued his 
final order in the hearing. An affidavit from the Manager of Finance and Administration 
confirmed these facts. (Order #P-505) 


Where a record contains legal advice provided to an employee in his or her personal capacity 
from a privately retained lawyer, the record is not in the custody or control of the institution. 
This is so even though the record contains information regarding the appellant that is 
referrable to the request. In this instance, the record was not created as part of the employee's 
duties, the institution had no right of possession by statute or otherwise, the institution had 
no authority to regulate the use of the record, the record was never relied on by the institution 
and the record was never in the possession of the institution. (Order #P-451) 


Working papers created by an external auditor who conducted an audit of an institution's 
financial records were not in the custody or under the control of the institution. In this case 
the institution was a Board of Education that had the audit done under s.234(2) of the 
Education Act. The Act requires that the auditor be independent of the board. The working 
papers were never in the possession of the board and there was no legal right for the board 
to obtain copies of the papers. The papers are not relied on by the board and have no relation 
to any other records that the board keeps. As a result, the working papers regarding the audit 
were not subject to an access request under the Act. (Order #M-152) 


The background notes and test results kept by an independent psychologist, engaged 
occasionally by a police force to do assessments of candidates who were being considered for 
promotion, were not in the custody or under the control of the police force. The psychologist 
provided a brief summary of the psychological report to the promotion committee. The 
candidate received a copy of the full report. The police force did not obtain the background 
notes or test results or a full copy of the report. The records were kept in the psychologist's 
private office and were never received by or integrated with the police force records. (Order 
#M-165) 


The report of an engineering consulting firm was held to not be in the custody or under the 
control of a Town. The report was not created for or on behalf of the Town, but rather, was 
created independently by the Town's insurers as a result of a claim filed against the Town. 
The Town did not have the right to either obtain, retain or dispose of the report. The record 
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was never in the custody of the Town or any of its officials and had never been seen by any 
officer of the Town. (Order #M-387) 


° Records relating to tenders for the operation of Jobs Ontario training programs in several 
counties were held not to be in the custody or under the control of the Ministry of Education 
and Training. The Commission found that the programs were operated through independent 
brokers who were solely responsible for the programs. Moreover, the institution's staff did 
not create the records and did not have custody of them except in exceptional circumstances 
and such custody would be intermittent. The institution had no authority to regulate the use 
or disposal of the records held by the brokers. (Order #P-794) 


° A diary entry and a request for legal advice were not under the custody or control of an 
institution where these records were created by senior employees who were engaged in a 
dispute with their employer arising out of their employment relationship.(Order #M-462) 


° Records in the custody of a lawyer hired as an investigator to provide an impartial and 
independent inquiry into a complaint were prepared for his own benefit and do not fall within 
the categories set out which indicate custody or control. In this case, the terms of the 
agreement between Hydro and the lawyer setting out the conditions of his employment and 
the maintenance of the records led the Commission to conclude there is no control over the 
investigation records by Hydro. (Order #M-506) 


° This section permits institutions to withhold parts of records on the basis that they are not 
responsive to a request. (Order #P-913, P-970, P-971) 


Appeal process 


° The requester can not expand the nature of the request during the appeal process. In addition 
once an appellant has narrowed an appeal, the appellant can not reintroduce the excluded 
information later. (Order #P-972) 


ss.(1)--Record 


° While there is, generally, no duty to "create" a record in response to a request, creation of a 
record is sometimes consistent with the spirit of the Act, and enhances the purpose of the Act 
in respect of access. The Commissioner, however, has no power to order the institution to 
create a record when no record exists. (However, in Order #M-18 the Commissioner ordered 
an institution to create a record containing salary range.) (Order #99) 


ss.(2)--Severance 


° The head cannot rely on exemptions without first considering whether parts of the record 
could be disclosed without revealing exempt material. The key issue is reasonableness. A 
valid severance provides the requester with information responsive to the request. (Orders 
#14, 20, 22, 24, 30, 40, 43, 48, 49, 56, 57, 64, 72, 92, 123, 124, 134, 150, 159, 180, 187, P- 
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771, M-534, M-514) 


Where exempt and non-exempt information is so interwoven that a reasonable severance is 
not possible, the record may be exempt in its entirety. (Orders #196, P-323, M-69) 


This subsection applies to the law enforcement exemption even though s.10(2) [FIPPA] \ 
s.4(2) [MFIPPA] refers to the content of a record, while s.14(2)(a) [FIPPA] \ s.8(2)(a) 
[MFIPPA] exempts a class of record--a "report." If all of the record is a "report" and is 
determined to be within ss.(2)(a), it may be exempt in its entirety. (Orders #30, 38, 94, 124, 
134, 137, 200, P-221, P-239, P-250) 


Nothing in the Act permits an institution to sever out information in a record because the 
requester already knows that information. (Order #210) 


In this case the Commission ordered the institution to sever information related to a request 
and as a result the anonymized record was ordered disclosed as it was not exempt under the 
Act. (Order #M-264) 


The Commission may refuse to provide an institution with a second opportunity to consider 
the issue of severance when experienced staff in the institution could have done this when the 
original decision letter was issued. (Order #P-771) 


The Ontario Divisional Court ruled that in applying this provision the Commissioner 
approached the issues too narrowly, in that he considered the amended record and determined 
that it did not fall within one of the exemptions. The Commissioner should have first 
considered whether the whole record contained any information which fell within one of the 
exemptions. If he found that it did, then he should have gone on to consider whether the 
amended record disclosed information that fell within one of the exemptions. (Lincoln 
ounty Board of Education and Information and Privacy Commissioner/Ontario 
ntario Divisional Court, June 20, 1995, Court File No. 289/93, Justices McMurtr 


Sanders and Winkler). 
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FIPPA MFIPPA 
s.11 OBLIGATION TO DISCLOSE SS 


(1) Despite any other provision of this Act, a head shall, as soon 
as practicable, disclose any record to the public or persons 
affected if the head has reasonable and probable grounds to believe 
that it is in the public interest to do so and that the record 
reveals a grave environment, health or safety hazard to the public. 


NOTICE 


(2) Before disclosing a record under subsection (1), the head 
shall cause notice to be given to any person to whom the 
information in the record relates, if it is practicable to do so. 


CONTENTS OF NOTICE 
(3) The notice shall contain, 


(a) a statement that the head intends to release a record or 
a part of a record that may affect the interests of the 
person; 


(b) a description of the contents of the record or part that 
relate to the person; and 


(c) a statement that if the person makes representations 
forthwith to the head as to why the record or part 
thereof should not be disclosed, those representations 
will be considered by the head. 


(4) A person who is given notice under subsection (2) may make 
representations forthwith to the head concerning why the record or 
part should not be disclosed. 
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SUMMARY OF ORDERS/PRIVACY REPORTS S.5 


These duties and responsibilities belong to the head alone. Therefore, submissions on an 
appeal as to the applicability of this section cannot be delegated to anyone other than the 
head. (Orders #65, 187, P-293, P-482, M-401) 


In this case, this section did not to apply to the disclosure of drug quality advisory body 
minutes. (Order #68) 
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EXEMPTIONS 
FIPPA MFIPPA 
s.12 CABINET RECORDS No comparable section 


(1) A head shall refuse to 
disclose a record where the 
disclosure would reveal the 
substance of deliberations of 
an Executive Council or its 
committees, including, 


(a) an agenda, minute or 
other record of the 
deliberations or 
decisions of the 
Executive Council or 
its committees; 


(b) a record containing 
policy options oor 
recommendations 
submitted, or 
prepared reteyee 
submission, to the 
Executive Council or 
its committees; 


(c) a record that does 
not contain policy 


options or 
recommendations 
referred to in 
clause (b) and that 
does contain 
biavcek.g- ft  OsUen. Ga 
explanations or 
analyses of problems 
submitted, or 
prepared fio.x 


submission to’ the 
Executive Council or 
its committees for 
their consideration 
in making decisions, 
before those 
decisions are made 
and implemented; 


(ad) a record used for or 
rT Cuts. .e,ClG to Gg 
consultation among 
ministers of the 
Crown on matters 


(e) 


(£) 


relating to the 
making of government 
decisions or the 
formulation of 
government policy; 


a record prepared to 
brief a minister of 
the Crown in 
relation to matters 
that are before or 
are proposed to be 
brought before the 
Executive Council or 
its committees, or 
are the subject of 
consultations among 
ministers relating 


to government 
decisions or the 
formulation of 


government policy; 
and 

draft legislation or 
regulations. 


EXCEPTION 


(2) Despite subsection (1), a 
head shall not refuse under 
subsection (1) to disclose a 
record where, 


(a) 


(b) 


the record is more 
than twenty years 
old; or 


the Executive 
Council for which, 
or in respect of 
which, the record 
has been prepared 
consents of access 
being given. 


FIPPA MFIPPA 


s.12 SUMMARY OF ORDERS/PRIVACY REPORTS —_No comparable 
section 

Introductory Words 

° The introductory words of s.12(1) provide broader criteria than s.12(1)(a) to (f). Therefore, 


if a record does not fall within s.12(1)(a) to (f) it may still fall within the introductory words 
of s.12(1). (Orders #22, 40, 56, 72, 73, 131, 147, 205, 206, P-226, P-278, P-293, P-304, 
P-331, P-361, P-376, P-424, P-503, P-529, P-604, P-641, P-654, P-664) 


° The exemption is applicable to records associated with the normal Cabinet decision-making 
process. In this case, a funding request was sent from an outside Council directly to a Cabinet 
Committee. The Commission ruled that the record was not the type of record which was 
intended to qualify for exemption under this provision. (Order #80) 


° It is possible for records that have never been placed before an Executive Council or its 
Committees to qualify for exemption under the introductory wording of s.12(1). This may 
occur where a ministry establishes that disclosure of the record would reveal the substance 
of deliberations of an Executive Council or its committees or where release would permit the 
drawing of accurate inferences regarding the substance of the deliberations. For example, 
reports that had been reviewed by Ministers and were incorporated into submissions made at 
Cabinet Committees and to Cabinet would permit the drawing of accurate inferences 
regarding the substance of deliberations of the Executive Council or its Committees. The 
reports were therefore exempt. (Orders #72, 73, 147, 167, P-226, P-293, P-331, P-361, P- 
376, P-424, P-483, P-529, P-604, P-641, P-654, P-771) 


° Where the relationship between the record and a possible future Cabinet submission is too 
remote, the exemption does not apply. In this case, a policy paper that was tentatively 
scheduled for a Deputy Minister's Committee was not exempt under this section because it 
was only to go to Cabinet if it was adopted by the Committee and its adoption was uncertain. 


(Order #P-424) 

° The term "substance" means the essential aspect or most important part of the deliberations. 
(Orders #72, 167) 

° A document entitled "Contentious Issue," designed to provide a script for a response in the 


event that a particular issue was raised by the media, is not exempt under this section. Even 
though this record was prepared to brief a Minister of the Crown in relation to a matter that 
was before the Executive Council, it would not reveal the substance of the deliberations of 
the Executive Council or fall within any of the subsections of the exemptions. (Order #P- 


508) 

° A record that primarily relates to procedural matters pertaining to the institution's attempts 
to obtain final Cabinet approval, does not reveal the substance of Cabinet deliberations. 
(Order #P-627) 
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° Minutes of meetings held by an advisory body formed to propose amendments to a statute 
were not exempt under this provision. The Commission found that the contents of the 
minutes would not permit the requester to draw accurate inferences about the nature of 
Cabinet deliberations regarding the proposed amendments. The minutes were prepared some 
3 to 5 years before Cabinet deliberated on the amendments and the connection between them 
and the deliberations was too remote. (Order #P-812) 


s.12(1) 

° The term "deliberation" means the process of deliberating regarding a contemplated act. 
(Orders #72, 167) 

° The institution must provide objective evidence to establish that the records went before 


Cabinet or its Committees or that they were incorporated into a Cabinet submission or used 
as a basis for developing a Cabinet submission. (Order #167) 


° If the record was created as a direct result of a Cabinet Committee's request for the specific 
information contained in the report, it would fall within this subsection. (Orders #72, 206) 


° In this case, the exemption was held to apply to parts of a briefing note that referred to a 
proposal discussed at a Cabinet meeting and to matters contained in a Cabinet submission. 
Disclosure would permit the drawing of inferences about the deliberations of Cabinet. 
However, where a memorandum does not by inference or in itself reveal the "substance" of 
deliberations of the Executive Council, it is not exempt. (Order #P-483) 


° A briefing note that commented on a Cabinet submission was exempt under this section. The 
briefing note contained detailed information regarding the subject of the Cabinet submission, 
much of which was extracted from the submission. Disclosure in this case would be 
tantamount to disclosing the substance of the deliberations of a Cabinet Committee. (Order 
#P-503) 


° In this case, a record containing a Deputy Minister's comment on a first draft of a Cabinet 
submission was not exempt under this section or subsections (a) through (e). The letter was 
written from one Deputy Minister to another and indicated that the Deputy had no concerns. 
The institution had not provided any representations as to why the exemption applied and it 
was not apparent from a review of the record that it was exempt under this section. (Order 
#P-503) 


° The mere reference to a Cabinet submission without any description of its contents does not 
bring a document within the ambit of this exemption. (Order #P-529) 


° It is unfair to preclude an institution from relying on a mandatory exemption for records that 
have been released without its knowledge.(Order #P-901) 
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s.12(1)(a) 


° This exemption does not extend to the individual ministerial level. The record must have been 


reflective of the deliberations or decisions of the Executive Council or its Committees. 
(Order #131) 
° Once legislation is proclaimed it is made public and cannot be subject to this exemption. 


(Order #P-278) 


° In this case the agenda of a sub-committee of a Cabinet Committee was not exempt under this 
provision. In order for the body to be a "Committee" for the purpose of this section, it must 
be composed of Ministers where some tradition of collective ministerial responsibility and 
Cabinet prerogative may be invoked to justify the application of the exemption. (Order #P- 


604) 
s.12(1)(b) 
° To qualify for this exemption, the records must contain specific policy options or 


recommendations. To come within s.12(1)(b), there must be evidence that the record went 
before Cabinet or its Committees or that it was incorporated into a Cabinet submission or 
used as a basis for developing a Cabinet submission. References to proposals put before a 
court-appointed receiver in the course of bankruptcy proceedings do not qualify where there 
is no discussion as to how this relates to government policy or any reference to recommended 
courses of action. Records, which are prepared to update members of the Executive Council 
on the status of matters, are not exempt under this provision. (Order #P-323, #47, 206, P- 
323, P-604 P-726,, P-772) 


° Where a record is exempt under this provision, it is irrelevant that the contents of the record 
have been summarized in a publication or that the author of the record has been provided with 
access to the record. (Order #P-334) 


° Section 12(1)(b) does not include records containing numerical data in columns, matrices and 
calculations. These records did not contain policy options or recommendations. While it 
could be argued that the titles of the impact studies and their column headings alone reflect 
some of the options available for consideration, this information is not by itself sufficient to 
satisfy this provision. (Order #60) 


° Section 12(1)(b) does not include findings or recommendations in a report referred to briefly 
in an executive summary, which led to the creation of another record prepared for submission 
to Cabinet. The record must contain policy options or recommendations and the record must 
have been submitted or prepared for submission to the Executive Council or its Committees. 
(Orders #73, P-323, P-424, P-503, P-654) 


° A covering memo attached to a Cabinet submission is a transmittal document by which the 
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submission is provided to a number of ministries. The memo in this case did not contain 
policy options or recommendations. The document was not submitted or prepared for 
submission to an Executive Council or one of its Committees. As a result, this exemption did 
not apply. (Order #P-503) 


° Cabinet documents containing previously approved policies may still contain "policy options" 
and/or "recommendations" as noted in this section. (Order #P-987) 


s.12(1)(c) 


° Section 12(1)(c) does not apply once the government has made the records in question public 
by disclosure in the Budget Speech and by a ministerial announcement that a decision has 
been made and implemented. (Orders #60, 206, P-323) 


° In order for the exemption to apply, a briefing note that contains background analyses must 
also have been submitted or prepared for submission to the Executive Council or its 
Committees for its consideration. (Orders #188, P-664, P-726) 


s.12(c) and (e) 
° These provisions are prospective and not intended to apply to decisions that have been made 


and implemented. The fact that the issues may be revisited is insufficient to engage these 
exemptions. (Orders #60, 73, P-323, P-604) 


° To qualify for exemption, the actual record at issue must have been submitted or prepared for 
submission to Cabinet or a Cabinet committee. It is not sufficient that the issues addressed 
in the record were submitted to Cabinet for its consideration. (Order #P-920) 


s.12(1)(d) 


° This provision does not apply to records in respect of government policy that had already 
been formulated and implemented. (Order #P-304) 


° Where the records were not used but were intended to be used for consultations among 
Ministers of the Crown, this provision is not satisfied. This provision requires that the record 
was actually used for or reflects actual consultation among Ministers of the Crown on matters 
relating to the making of government decisions, or the formulation of government policy. 
(Orders #206, P-304, P-604) 


° This provision may be used to exempt letters from a Minister to the Attorney General 
regarding the making of government decisions. (Orders #56, 134) 


° In this case, a consultant's report that showed the results of a number of public focus group 
sessions dealing with the prospect of legalized gambling in Ontario was exempt under this 
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section. The report was commissioned by the ministry, considered by the Minister, used as 
the basis for a cabinet submission and reviewed by a Cabinet Committee. (Order #P-514) 


To qualify under this exemption a record must 1) reflect consultation among ministers of the 
Crown on matters relating to the making of government decisions or the formulation of 
government policy, or 2) the record was used to make government decisions or the 
formulation of government policy.) (Order #P-883) 


To be exempt, there must be evidence that the record was used for consultations among 
ministers. The exemption does not apply if the record was used for consultations among 
civil servants employed in ministries. (Order #P-920) 


s.12(1)(e) 


In order for this exemption to succeed, there must be evidence that all aspects of s.12(1)(e) 
have been satisfied. (Order #167) 


An issues sheet prepared for a minister was exempt under this provision. (Order #56) 


Section 12(1)(e) does not include records already presented to and dealt with by the 
Executive Council or its Committees. (Orders #22, 60, 167, P-323) 


A covering memo to a Cabinet submission was not exempt under this section. The memo was 
not prepared to brief a Minister; it was circulated among Deputy Ministers only and it did not 
comment substantively on the Cabinet submission. (Order #P-503) 


To qualify under this exemption an institution must establish that the record itself has been 
prepared to brief a minister of the Crown in relation to matters that are either: 1) before or 
proposed to be brought before the Executive Council or its committees; or 2) the subject of 
consultations among ministers relating to government decisions or the formulation of 
government policy. A record that consists only of a series of one-line references to the titles 
of issues sheets, which themselves were prepared to brief the Minister, does not fall within 
the exemption in s.12(1)(e). (Orders #131, 167, 206, P-503 P-883) 


This exemption applied where, even though the formulation of government policy to transfer 
the Psychiatric Patients Advocacy Office to the Ministry of Citizenship had been completed, 
particular issues regarding the actual transfer were still outstanding. (Order #P-891) 


Where Ontario Hydro had provided an unsolicited document of a Provincial Nuclear 
Emergency Plan to the Solicitor General, the exemption did not apply. Briefing materials 
should be restricted to documents prepared or assembled by ministry staff for consideration 
by their minister or a fellow Cabinet member. Materials provided to a minister by a third 
party fall outside the scope of this exemption. (Order #P-901) 
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This provision is prospective, or at least meant to cover issues that are presently the subject 
of interministerial consultations or currently before the Executive Council or its committees. 
The fact that these issues may be revisited 1s insufficient to substantiate a claim for exemption 
under this provision. (See Order 40) (Order #P-946, P-40) 


s.12(2)(b) 


Where draft legislation is circulated to certain groups or individuals during a consultation 
process, the institution, in response to an access request for the draft legislation, should not 
only consider seeking the consent of the Executive Council when claiming this exemption, it 
should ask the Executive Council for its consent. Among the relevant considerations relevant 
to the release of a draft regulation that was circulated to various interest groups for comment 
are: 1. the fact that the draft regulation has already been widely distributed; 2. the fact that 
the draft regulation is stamped confidential ‘until filed with the Registrar of Regulations;' and 
3. that the regulation had already been enacted when the request was responded to. (Orders 
#P-278, P-771) 


Section 12(2)(b) does not impose a requirement on the head to seek consent of Cabinet in 
response to an access request in all cases. The head must direct his or her mind to whether 
consent should be sought. Where a decision is made to seek such consent, the head should 
also indicate whether he or she believes that such consent should be forthcoming based on the 
facts of the case. (Orders #22, 24, 40, 72, 154, 160, P-278, P-771) 


The institution must establish by evidence that the head had considered the possibility of 
seeking the consent of the Executive Council for the release of the records. (Order #72) 
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8 FIPPA MFIPPA 
No comparable section DRAFT BY-LAWS ETC 5.6 


(1) A head may refuse to 
disclose a record, 


(a) that contains a 
draft of a by-law or 
a draft of a private 


bill; or 

(b) that reveals the 
substance of 
deliberations of a 
meeting of a 
council, board, 


commission or other 
body or a committee 
of one of them if a 
statute authorizes 
holding that meeting 
in the absence of 
the public. 


a EXCEPTION 


(2) Despite subsection (1), a 
head shall not refuse under 
subsection (1) to disclose a 
record if, 


(a) in the case of a 
record under clause 
(1) (a), the draft 
has been considered 
in a meeting open to 
the public; 


(b) in the case of a 
record under clause 
(1) (b), the subject- 
matter of the 
deliberations has 
been considered in a 
“meeting open to the 
public; or 


(c) the record is more 
a than twenty years 
old. 


FIPPA MFIPPA 


No comparable SUMMARY OF ORDERS/PRIVACY REPORTS S.6 
section 

s.6(1)(a) 
° This provision is not broad enough to include records that are about a draft by-law but are 


not the draft by-law itself. The language in this provision is different than that used in 
s.6(1)(b); that is, the word "reveal" is not used. Under s.6(1)(b) records from which an 
accurate inference may be drawn would be included in the exemption. Therefore, the 
Commission held that this exemption only applies to records which actually contain the draft 
by-law. (Order #M-394) 


s.6(1)(b) 


° In order to qualify for this exemption, it must be established that a meeting of a council, 
board, or other body or committee of one of them took place, that a meeting was held in the 
absence of the public and that a statute authorizes the holding of the meeting in the absence 
of the public and that disclosure of the record at issue would reveal the actual substance of 
the deliberations of this meeting. Section 55 of the Municipal Act authorizes the committee 
of the whole to exclude the public from its meetings. (Order #M-64, M-71, M-98, M-102, 
M-184, M-196, M-206, M-208, M-219, M-241, M-273, M-310, M-318, M-330, M-367) 


° To satisfy this exemption it is necessary that the institution establish that a meeting took 
place and that it was held in the absence of the public. These meetings are such a departure 
from the norm, that there must be clear and tangible evidence that the meeting or parts of 
the meeting were actually held in camera. The fact that the agenda of a meeting indicated 
that certain matters were "private" does not mean that they were dealt with in the absence 
of the public. As well, the fact that the records were stamped "in camera" is not sufficient 
to establish the fact that the matters were dealt with in the absence of the public. (Orders 
#M-102, M-241, M-367) 


° Even where the information contained in the record has been the subject of the deliberations, 
unless the record itself contains information that would reveal the substance of the 
deliberations, the exemption does not apply. As a result, the exemption is limited in its 
application to those records that would disclose the substance of the deliberations of a 
closed meeting. (Orders #M-98, M-206, M-208, M-353, M-385) 


° Section 55(1) of the Municipal Act clearly excludes meetings of a committee of the whole 
from the requirements that meetings be conducted in public and therefore authorizes the 
holding of meetings in the absence of the public. In this case, a comparison of the in camera 
records showed that deliberations had in fact taken place and that the exemption therefore 
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applied. (Order #M-208) 


° Records concerning a discussion of personal or financial information of an employee of an 
institution is exempt under this section where they reflect the minutes of an "in camera" 
meeting. The institution was authorized to hold the private meeting under s.207(2) of the 
Education Act. (Orders #M-47, M-273) 


° Minutes of settlement regarding negotiations about an outstanding grievance arbitration with 
an employee of a board was exempt under this provision. The minutes were approved by 
the committee of the Whole Board during an in camera meeting. Clauses 207(2)(b), (d) and 
(e) of the Education Act allows in camera meetings regarding personal or financial 
information of a board member, negotiations regarding employees of the board and litigation 
affecting the board. The term "substance" means the theme or subject of the meeting. The 
word "deliberations" refers to discussions that were conducted with a view toward making 
a decision. In this case, disclosure of the document would reveal the actual substance of the 
discussions (i.e.: deliberations) conducted by the board, or would permit the drawing of 
accurate inferences about the substance of the discussions. (Orders #M-184, M-196, M- 
206, M-241, M-310, M-330, M-353, M-355, M-367) 


° A retirement settlement agreement between a City and its former employee was not 
accessible in this case because the City had discussed the matter in a private meeting and the 
disclosure would reveal the "substance" of the deliberations. As a result, the City could, in 
its discretion, apply this exemption to the agreement. This information was not considered 
in a public meeting, so that s.6(2)(b) did not apply. In a "postscript," the Commission noted 
that it would be unfortunate if "institutions began to use this provision to routinely shield the 
financial terms of such agreements from legitimate public scrutiny." This was reiterated in 
M.-367 which dealt with a separation agreement entered into by a Police Service Board and 
a former Chief-.of Police. (Orders #M-196, M-330, M-367 and see M-173 under the 
personal information exemption for another example of disclosure involving retirement 
settlement agreements.) 


° In this case, the Commission found that a procedural by-law and s.55(1) of the Municipal 
Act authorized the holding of an in camera Committee meeting in respect of a matter that 
could become the subject of litigation. As well, upon production of a copy of the minutes 
of the meeting which indicated that the matter was discussed in camera, the Commission was 
satisfied that the in camera test was met. (Order #M-219) 


° In this case, the Commission ordered the institution to provide further representations as to 
its exercise of discretion where the records dealt with in the closed meeting had been 
published in the newspaper. The Commission ruled that the fact of publication was a 
fundamental factor to be considered in the exercise of discretion and it was not apparent that 
the institution had considered this factor in claiming the exemption. (Order #M-273) 
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° There must be clear and tangible evidence that the meeting was held in the absence of the 
public. Where the council decided to allow a member of the public to be present at a 
meeting, then the institution could not argue that the meeting was nevertheless one that was 
closed to the public. (Order #M-318) 


° Section 35(4) of the Police Services Act provided the authority for a Police Services Board 
to hold meetings in camera regarding whether an individual ought to be hired by the Police 
Services Board. (Orders #M-355, M-367, M-380) 


s.6(2)(b) 


° In this case, in camera approval of Minutes of Settlement were subsequently confirmed by 
public motion without further comment. As a result, the subject matter of the deliberations 
was not considered in an open meeting and this exception to the exemption did not apply. 
(Order #M-184) 


° In this case, a consolidated budget which was deliberated in an in camera meeting was 
formally adopted by council at a public meeting. In order for this exception to the 
exemption to apply, it must be established that the line items in the budget were considered 
in the public meeting. In other words, it is not sufficient that the product of, the 
deliberations be considered in the open meeting; it is necessary that the subject matter of the 
deliberations, which here would be the line items, be considered in the open meeting. 
(Orders #M-208, M-353) 


° The adoption of a report, without discussion in a public meeting, cannot be characterized as 
the consideration of the subject matter of the in camera deliberations as contemplated by 
section 6(2)(b) of the Act. As a result, where in a public meeting, a recorded vote was taken 
in which the City Council adopted the Executive Committee Report, as amended, without 
further discussion, this exception did not apply. (Orders #M-241, M-385, M-392) 


° The mere disclosure or reporting of a decision made at an in camera meeting, does not 
necessarily mean that all issues discussed at such meeting fall within the "subject matter of 
the deliberations" to trigger this exception to the exemption. A distinction has to be made 
between the product or the results of the deliberations and the subject matter. Thus where 
‘requests’ were made in an in camera meeting and reported in public session, this provision 
did not apply. (Order #M-353) 


° Where a hiring decision was discussed in a closed meeting and where nothing more 
referrable to the discussion was done in an open meeting, the exemption still applied. In this 
case, there was no relationship between what was said in the open meeting and the 
discussions about the hiring decision that took place in camera. (Order #M-355) 
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FIPPA 


MFIPPA 


s.13 ADVICE TO GOVERNMENT/ADVICE AND RECOMMENDATIONS s.7 


(1) A head may refuse to disclose a record where (FIPPA)/if 
(MFIPPA) the disclosure would reveal advice or recommendations of 


a public servant, any other 
person employed in the service 
of an institution 


an officer or employee of an 


institution 


or a consultant retained by an institution. 


EXCEPTION 


(2) Despite subsection (1), 


a head shall not refuse under 


subsection (1) to disclose a record that contains, 


(a) factual material; 
(b) a statistical survey; 


(c) a report by a valuator, 
whether or not the valuator is 
an officer of the institution; 


(ad) an environmental impact 
statement or similar record; 


(e) a report of a test carried 
out on a product for the 
purpose of government equipment 
testing or a consumer test 
report; 


(£) a report or study on the 
performance or efficiency of an 
institution, whether the report 
or study is of a general nature 
or is in respect of a 
particular program or policy; 


(g) a feasibility study or 
other technical study, 
including a cost’ estimate, 
relating to a government policy 
or project; 


(a) factual material; 
(b) a statistical survey; 


(c) a report by a valuator; 


(d) an environmental impact 
statement or similar record; 


(e) a report or study on the 
performance or efficiency 
of an institution; 


(£) a feasibility study or 
other technical study, 
including a cost estimate, 
relating to a policy or project 
of an institution; 


(h) a report containing the 


results of field research 
undertaken before the 
formulation of a policy 
proposal; 


(i) a final plan or proposal 
to change a program of an 
institution, or for the 
establishment of a new program, 
including a budgetary estimate 
for the program, whether or not 
the plan or proposal is subject 
to approval, unless the plan or 
proposal is to be submitted to 
the Executive Council or its 
committees; 


(j) a report of an 
interdepartmental committee 
task force or similar body, or 
of a committee or task force 
within an institution, which 
has been established for the 
purpose of preparing a report 
on a particular topic, unless 
the report is to be submitted 
to the Executive Council or its 
committees; 


(k) a report of a committee, 
council or other body which is 
attached to an institution and 
which has been established for 
the purpose of undertaking 
inquiries and making reports or 
recommendations to the 
institution; 


(1) the reasons for a final 
decision, order or ruling of an 
officer of the institution made 
during or at the conclusion of 
the exercise of discretionary 
power conferred by or under an 
enactment or scheme 
administered by the 
institution, whether or not the 
enactment or scheme allows an 
appeal to be taken against the 
decision, order or ruling, 
whether or not the reasons, 


(g) a report containing the 


results of field research 
undertaken before the 
formulation of a policy 
proposal; 


(h) a final plan or proposal 
to change a program of an 
institution, or for the 
establishment of a new program, 
including a budgetary estimate 
for the program; 


(1) a report of a committee or 
similar body within an 
institution, which has been 
established for the purpose of 
preparing a report on a 
particular topic; 


(j) a report of a body which is 
attached to an institution and 
which has been established for 
the purpose of undertaking 
inquiries and making reports or 
recommendations to the 
institution; 


(k) the reasons for a final 
decision, order or ruling of an 
officer or an employee of the 
institution made during or at 
the conclusion of the exercise 


of discretionary power 
conferred by or under an 
enactment or scheme 


administered by the institution 


(i) are contained in an 
internal memorandum of 
the institution or in a 
letter addressed by an 
officer or employee of 
the institution to a 
named person, or 


(ii) were given by the 
officer who made the 
decision, order or ruling 
or were incorporated by 


reference into the 
decision, order or 
ruling. 

IDEM 


(3) Despite subsection (1), a 
head shall not refuse under 
subsection (1) to disclose a 
record where (FIPPA) /if (MFIPPA) 
the record is more than twenty 
years old or where the head has 
publicly cited the record as 
the basis for making a decision 
or formulating a policy. 


FIPPA MFIPPA 


s.13 SUMMARY OF ORDERS/PRIVACY REPORTS s.7 
ss.(1) 

General 

° "Advice" or "recommendations" must contain more than mere information. Advice 


pertains to the submission of a suggested course of action, which will ultimately be 
accepted or rejected during the deliberative process. The deliberative process does not 
extend to communications between public servants which relate exclusively to matters 
which have no relation to the actual business of the institution (see P-434 and M-396). 
(Orders #118, 135, 142, 160, 163, 164, 167, 204, 206, 210, P-211, P-233, P-248, P-285, 
P-288, P-298, P-304, P-320, P-348, P-363, M-40, M-61, M-69, P-398, P-402, P-416, 
M-102, P-434, P-440, P-441, P-442, M-120, P-449, P-452, P-454, P-463, P-468, P-484, 
P-487, P-480, P-477, P-492, P-493, P-506, P-508, P-506, P-529, M-194, P-541, P-547, 
P-551, P-583, P-603, P-576, P-585, P-593, P-597, P-598, M-210, M-212, P-627, P-628, 
M-265, P-635, P-641, M-280, P-643, M-282, M-287, P-664, P-666, P-658, M-295, M- 
296, M-315, P-677, P-686, P-701, M-328, P-702, P-710, M-342, P-726, P-752, P-763, 
P-771, M-394, M-396, P-783, P-775, P-803, P-811, P-790, P-807, P-809, P-811, P-816, 
P-820, P-827) 


° This exemption is not intended to exempt all communications between public servants 
even if they can be seen broadly as advice or recommendations. The exemption protects 
the free flow of advice and recommendations within the deliberative process of 
government decision making and policy making. (Orders #94, 118, 135, 141, 142, 147, 
160, 163, 165, 167, 168, 201, 204, 206, 210, P-211, P-248, P-270, P-278, P-348, M-40, 
M-83, P-417, M-102, P-434) 


° The head must consider ss.(2) before exercising his or her discretion in respect of this 
exemption. (Orders #56, 92). 


° This exemption applies to records that if released would inhibit the free flow of advice and 
recommendations within the deliberative process of government decision making and 
policy making. As result, handwritten notes made by the director of planning after 
conferring with a superintendent regarding the subject of an Ontario Municipal Board 
hearing were not exempt under this provision. This was also true of two zoning analyses 
and a chronological record of communications between the Town and other persons 
involved in the hearing. (Order #M-83) 


° A record disclosing "concerns" of a civil servant does not constitute "advice or 
recommendations." The reference to a "concern" does not suggest a course of action, 
which can be accepted or rejected during the deliberative process. (Order #160) 


° Discussions in records that state that it "may be of interest to ..." is not advice or 
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recommendations, but "mere reportage." There is no specific course of action offered for 
deliberation leading to a decision. (Order #201) 


° Comments about the merits of a proposed project and the alternatives available should the 
government decide to support the proposal constitute opinion or factual material and do 
not suggest a recommended course of action. The record is therefore not exempt under 
this section. (Order #P-493) 


° This exemption may not include a ministerial transmittal slip with references to the fact 
that advice was given where the advice is not appended, or where the particular record 
containing the advice is not specifically referred to. A telephone message slip is not 
included where only the topic of the conversation is noted. "Advice" must include 
communication from one person to another. Therefore, a memo to yourself or a "work 
plan" that is not communicated to another person is not advice. However, records that 
identify policy options or models, though not addressed to a particular individual, are 
exempt where they are clearly prepared by public servants to provide advice to senior- 
level decision makers. (Orders #24, 48, 58, 92, 94, 128) 


° For a record to fall within the scope of this exemption, it must reflect a communication. 
This exemption may apply where it is evident that the records were prepared by public 
servants to provide advice to decision makers and policy makers within the institution, 
even though they are not addressed to a particular individual. As a result, the records in 
this case did contain communications that were covered by this exemption. (Orders #P- 
522, 128, 94, 58, P-551) 


° A record may be exempt if it would reveal advice or recommendations by inference even 
though it is not itself advisory in nature. (Orders #P-233, M-280) 

° This exemption is not time-limited. A record may continue to be exempt under this 
exemption, even though an institution may have completed its decision-making on a 
matter. However, the fact that a decision on the subject-matter of the advice has been 
made is one of the factors that the head should consider in exercising his or her discretion 
to disclose the record. (Order #P-920) 


° An assessment of a recommendation proposed in a strategy paper constitutes advice and 
recommendations in that it essentially sets out the advantages of such an approach and 
provides the rationale for the recommendation. (Order #P-946, P-529) 


Severances 
° Where factual information is so interwoven with the advice and recommendations that it 


cannot reasonably be severed, then the exemption may apply to the document in its 
entirety. (Orders #24, 48, 92, 160, P-278, P-356, M-69) 
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Drafts 


Where only two sentences of a record contain advice, they may be severed from the 
factual material contained in the rest of the record. In this case, the factual material was 
not so interwoven with the advice that it required the whole record to be exempt. (Order 
#P-416) 


Where a public servant provides advice as to the position the institution should take in a 
draft decision, that advice may be exempt under this provision. (Order #P-320) 


A draft document may be exempt if the institution can establish that the draft contains a 
suggested course of action which will ultimately be accepted or rejected by the recipient 
during the deliberative process. A draft form may be exempt in its entirety under this 
section where it can be shown that its contents would be accepted or rejected during the 
deliberative process (P-324). (Orders #92, 188, P-278, P-324, P-827) 


A draft affidavit containing the outline of certain facts prepared by one employee for 
another's consideration is not exempt under this section. (Order #P-398) 


Drafts are not by their very nature recommendations. Recommendations are suggested 
courses of action that will ultimately be accepted or rejected during the deliberative 
process. In these cases, the draft letter of engagement and the draft memorandum were 
not exempt under this section. (Orders #P-434, P-480, P-493) 


In this case, the draft interim report, prepared to advise a Deputy Minister of the initial 
audit findings regarding a local organization, was not exempt under this provision. While 
the Commission was satisfied that the draft report was circulated for comments and 
discussion and that portions of it would ultimately be incorporated into a final report, it 
ruled that the exemption did not apply because no advice or recommendation was 
provided which sets forth an approach that may be adopted by the recipient of the report. 
(Order #P-547) 


Draft letters with handwritten notes in the margins were not exempt under this provision. 
The Commission ruled that the submissions of the institution were not sufficient to show 
that the record contained a suggested course of action, which would be accepted or 
rejected in the deliberative process. (Order #P-551) However, see also reference to draft 
letters for Minister’s signature re: Order #92 below. 


In this case, a draft letter that did not contain advice or recommendations was not exempt 
under this provision. (Order #P-666) 


Issues Sheets \ Briefing Notes 


This exemption includes the "response" sections of the Minister's issue notes. These 
contain advice from a public servant to the Minister as to how to respond. As well, draft 
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letters for the Minister's signature are "advice." (Orders #92, 188, P-278, P-508) 


° The "topic" and "background" sections of the briefing response (Minister's issue notes) do 
not contain advice and recommendations. (Order #188) 


° In this case, the "Suggested Responses" prepared for the Minister did not fall under this 
exemption because the suggested responses simply described decisions that the ministry 
had already made. (Order #P-529) 


° The "Suggested Response" section of an issue note prepared for a senior government 
official may be exempt under this section where it contains a suggested course of action, 
which may be accepted or rejected in the course of deliberations. Similarly, the 
"Response" sections of an issues sheet may be exempt under this section. (Orders P-508, 
P-514, P-771) 


° Information does not become advice or recommendations merely because the record is 
entitled "Confidential Advice to the Minister." The information itself must satisfy the 
objective criteria. (Order #P-442) 


° A memorandum from an assistant deputy minister to a minister regarding the wording of a 
regulation was held to not be exempt under this provision. The Commission found that 
the memorandum was provided to the minister for her signature and that the wording of 
the regulation had already been approved by Cabinet. As a result, the record did not 
disclose a suggested course of action; rather, it was a formal transmittal memorandum that 
was purely factual in nature. (Order #P-803) 


Options 


° A record that identifies an option is not exempt under this section where it does not 
contain any wording which would indicate whether the option is recommended or not. 
(Order #P-398) 


° - Options that are listed for consideration are not exempt in and of themselves unless they 
represent a recommended option. (Order #P-658) 


° The information under each option, ie. the possible advantages and disadvantages of each 
option (excluding the headings) and the option favoured by the ministry staff, constituted 
the advice and recommendations, respectively. This order reiterates previous order P-529 
(Order #P-922) 


The Following Are Exempt Under the Advice and Recommendations Exemption: 


° Recommendations regarding a suggested course of action in relation to civil litigation 
were exempt under this section in this case. (Order #P-484) 
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° The advice and recommendations of a drug advisory body, created to assist a Minister, are 
included in this section. "Advice and recommendations" includes records of discussions, 
comments and recommendations by the advisory body. (Orders #68, 128) 


° An account of advice, which the writer of the memorandum had previously received from 
investigating officers, is exempt under this section. (Order #170) 


° In this case, this exemption was held to apply to records created by a consultant 
concerning an internal workplace investigation into an alleged assault. The consultant's 
report contained recommendations as to steps to take regarding the incident. (Order #M- 
120) 


° Comments offered by a consultant researcher regarding another researcher's work that 
identify areas of potential research are advisory. The comments of the researcher 
regarding other researchers’ suitability are also advice. This is also true of marginal notes 
made by the consultant. (Orders #P-454, P-463) 


° The investigator's advice and recommendations regarding whether a sexual harassment 
investigation should proceed to the follow-up stage are exempt under this section. The 
findings of the investigators, however, are not "advice or recommendations" under this 
section. (Order #165) 


° Advice from a lawyer who is employed or retained by an institution may be exempt under 
this section (e.g., legal analysis, assessment of facts). (Order #170) 


° Correspondence and a draft investigation report prepared by an institution's human rights 
investigator which contained detailed recommendations as to a specific course of action to 
be taken by the institution were exempt. (Order #M-523) 


° The exemption applied to proposed action plans for community education and 
development developed by a Ministry in response to a particular issue and to documents 
containing proposed responses to certain questions. These records contained suggested 
courses of action which could be accepted or rejected in the deliberative process. (Order 
#P-978) 


The Following Are Not Exempt Under the Advice and Recommendations Exemption: 


a) General 

° This exemption does not include a record that merely identifies a policy. (Order #56) 

° An employee's review of a tribunal's decision to determine whether it qualifies in law for 
appeal is not advice. This is factual information as to why an appeal should be considered. 
(Order #201) 

FIPPA Page 5 MFIPPA 


s.13 January 1996 s.7 


¢ . The disclosure of the name of the public servant would not amount to disclosure of 
"advice or recommendations"; s.13(1) [FIPPA] \s.7 [MFIPPA] does not in effect create 
anonymous public servants. (Order #172) 


° A record of a public servant who seeks advice is not exempt. As well, a record that refers 
to two options without outlining the options is not exempt. (Order #P-233) 


° It is not possible to protect public information from disclosure under this exemption. For 
example, a provincial auditor's report would be disclosed. (Order #48) 


° The identity of a company most likely to be chosen to operate certain transportation 
corridors is not exempt under this provision. As well, the ranking of various proposals 
submitted by particular bus service operators is not exempt as advice or recommendations. 
(Order #P-529) 


° Minutes of meetings containing statements by individual members approving of previously 
suggested plans, or speculating as to possible courses of action which might be 
recommended by the committee were not 'advice or recommendations’ under this 
provision. (Orders #P-628, M-315) 


° A review report that contained a description of the purpose of the review, how the 
investigation was conducted, various issues identified during the course of the 
investigation, summaries of information received from the individuals who were 
interviewed, supporting documentation, etc. was not a suggested course of action in its 
entirety. Each part of the report had to be reviewed to determine whether it was exempt 
under this provision. Options that are listed for consideration are not exempt in and of 
themselves unless they represent a recommended option. (Order #P-658) 


° Comments, questions, remarks and exchanges of ideas were held to be a collective effort 
by individuals to achieve a common goal and not "advice" or "recommendations." The 
information was not organized in such a manner as to constitute "advice" or 
"recommendations" and there was no action plan or formalized manner of proceeding. 
(Order #M-394) 


° The recommendations of the Advisory Review Board, the Lieutenant Governor's Board of 
Review and the Ontario Criminal Code Review Board may be characterized as decisions 
rather than as advice or recommendations within the meaning of this provision. The 
Commission applied the Ontario Court of Appeal's decision in Re Able and Advisory 
Review Board (1980), 31 O.R. (2d) 520, which held that the recommendations made to 
the Lieutenant Governor in these instances were tantamount to decisions. (Orders #P- 
775, P-820) 
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A record that contains recommendations as to technical specifications necessary to build a 
scoreboard is not subject to this exemption. The disclosure of such a record would not 


reasonably be expected to inhibit the free flow of information to decision makers. (Order 
#204) 


Records containing background information used in the preparation of a response by a 
Minister to a complaint from a member of the public do not constitute "advice or 
recommendations." The correspondence contained factual information about questions 
raised by the individual in his complaint to the Minister and do not contain a suggested 
course of action. (Order P-585) 


Factual material, discussions of methodology, analyses and preliminary findings, and charts 
and statistics do not constitute advice or recommendations under this provision. (Order 
#P-726) 


An internal transfer memo indicating the reasons for referring an Ontario Human Rights 
Commission complaint matter to a task force team was not subject to this exemption. 
Though it reflected the recommendations of staff that were accepted, it was placed in the 
file when the decision had already been made and thus the memo was purely factual in 
nature. However, a Case Disposition sheet containing the advice of the investigating 
officer with respect to whether or not the evidence warrants the appointment of a board of 
inquiry was exempt under this provision. (Order #P-816) 


A procedural manual to be used by wildlife custodians during the course of their treatment 
of wild animals within a statutory framework was not exempt under this provision. As 
well, a policy paper which contained policy options was not exempt where the options did 
not, in addition, contain a recommended course of action. (Order #P-811) 


The "outcome" and "implications" sections of a record that outlined the initiatives and 
policies that an institution put in place in relation to a particular situation did not reveal 
advice or recommendations. Rather, the sections focused on steps that may be taken by 
the institution to ensure that the initiatives and policies were complied with. (Order #P- 
790) 


The exemption did not apply to advice provided by an employee of the Ontario Human 
Rights Commission to an outside body such as a party to a human rights complaint. 
(Order #P-848) 


Even though portions of a report on the operations of a crisis centre may contain gossip, 
innuendo, rumour and factual inaccuracies, such information even though inaccurate or 
unreliable, was not "advice and recommendations" under this exemption. (Order #P-872) 


A section of a memo titled "Questions and Answers" was not exempt because it did not 
contain information relating to a course of action that could be accepted or rejected as 
part of policy development. (Order #P-920) 
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° A memo from the Acting Deputy Attorney General to the Deputy Treasurer which 
contained the author's opinion of a proposal but which neither provides advice nor 
suggests any recommendations to operationalize the opinion within the deliberative 
process of government decision or policy making was not exempt. (Order #P-920) 


° "Concerns" do not qualify as advice or recommendations - expression of concern about a 
statement in an investigative report which also asks that the report be amended does not 
qualify as "advice or recommendations". Similarly, a response describing the amendment 
made to the report is also not covered by this exemption. (Order #M-523) 


° Opinion or factual material which does not reveal a recommended course of action is not 
covered by this exemption. (Order #M-523) 


° A letter exchanged between 2 managers in an institution which clarifies the role of an 
investigator into a complaint FO discrimination did not contain "advice or 
recommendations". (Order #M-523) 


(b) Human Resources 


° Human resource matters have no relation to the actual business of an institution. To apply 
this exemption to those matters would extend it beyond its purpose and intent. Asa 
result, the Commission found that any recommendations or advice contained in an 
investigation report of allegations of sexual harassment were not exempt. (Order #M- @ 
396) 


° This exemption does not extend to communications between public servants that relate 
exclusively to human resource matters. Human resource matters have no relation to the 
actual business of the institution. In this particular case, recommendations regarding the 
promotion of an employee were therefore not exempt under this section. (Order #P-434. 
Note above, Order #165 where recommendations made in an internal Workplace 
Discrimination and Harassment investigation were covered by this exemption.) 


° A record dealing with what two individuals’ salaries will be is not part of the deliberative 
process of government decision making or policy making; rather, it is a routine decision 
about an employee or group of employees. Such a decision does not involve policy 
considerations or the consideration of alternative courses of action. As a result, this 
exemption does not apply. (Orders #M-102, P-434, M-396) 


° A memo addressing the impact of the social contract on the remuneration of senior 
officials in an institution is not a typical human resources matter because the topic 
involved an entire class of employees as opposed to an individual staff member. Where 
the memo was directed to the most senior decision-making body in the institution it 
formed part of the decision or policy making process. The exemption therefore applied. 
(Order #M-457) 
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ss.(1) - Officer, Employee or Consultant Retained 


° The words "retained by" presuppose a formal engagement of professional services by fee. 
(Order #P-278) To determine whether a consultant has been "retained" by an institution, 
a number of factors must be considered. The payment of a fee is an important indicator in 
determining whether a formal engagement of services has occurred. In this case, the 
institution intended to and did retain the services of the consultant researcher, despite the 
absence of a fee. (Orders #P-454, P-463) 


° Where a record did not contain the name of the author and the Commission had not been 
provided with evidence as to whether the author was an officer or employee of the 
institution or a consultant retained by the institution, the record may not be exempt even if 
it contained advice and recommendations. (Order #M-315) 


° Section 13(1) [FIPPA] is limited to records created by consultants or Ontario public 
servants or others in the employ of institutions covered by the Act. As a result, in Order 
#56, the Commission ruled that recommendations from civil servants in other jurisdictions 
were not covered by this exemption. However, in Order 170, the Commission apparently 
allowed the exemption to apply to records obtained from the Office of the Ombudsman, 
which is not an institution under the Act. (Orders #56, 170 (at page 23)) 


° Recommendations made by an inter-ministerial committee were found to be exempt. 
(Order #P-879) 

ss.(2) - General 

° Subsection 2 of this exemption must be considered before a decision is made to use this 
exemption. The Commissioner can order the head to do this where there is no evidence it 


was done. (Orders #56, 92) 


° Records falling within ss.2 are not subject to this exemption in their entirety even where 
they contain advice and recommendations. (Orders #P-726, P-763) 


ss.(2)(a) 

° "Factual material" does not refer to occasional assertions of fact, but rather contemplates a 
coherent body of facts separated from the rest of the "advice or recommendations." For 
example, an appendix of factual information supporting a policy document would be 
disclosed under this provision. (Orders #24, 48, 92, 128, 135, 142, 167, P-508) 

s.13(2)(f) [FIPPA] \ comparable to s.7(2)(e) [MFIPPA] 


° A consultant's study that dealt with student satisfaction and programs related to it was 
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about the performance and efficiency of the institution, a community college. The 
consultant provided advice as to how these issues might be dealt with. This provision 
applied even though the study dealt with a part of the institution. The study was disclosed 
under this provision. (Orders #P-348, P-603, P-658) 


° In order for this provision to apply, it is not necessary that the report or study be in 
respect of the institution as a whole; it may be about only part of the institution. As well, 
audit reports that deal with effectiveness, efficiency and economy are included in the terms 
"performance or efficiency" as they are used in this provision. The audit report is 
therefore available to the public. (Order #P-603) 


° The review of a legal branch of an institution resulted in a "report" in that it consisted of a 
formal statement or account of the results of the collation and consideration of 
information. The record also involves the study of a number of issues and concerns. The 
investigator's advice and recommendations concerning the issues were designed to assist 
the institution to deal efficiently with the existing and future problems and to improve 
performance. As a result, none of the information is exempt given this provision. (Order 
#P-658) 


° A report on the operation of the Ontario Provincial Parks system that dealt with the 
performance and efficiency of the parks system was accessible as a result of this provision. 
While some parts of the report may have dealt with other related topics, the Commission 
held that the focus of the study was clearly on assessing the adequacy of the parks system 
as it was structured. (Order #P-726) 


’ A report, involving the study and review of a number of operational and financial matters 
concerning the security services operated by the ministry at Queen’s Park, described the 
Staff Sergeant’s advice and recommendations for dealing with the problems which he 
identified. These recommendations are aimed at assisting the ministry in the more efficient 
operation of its Queen’s Park Services. The Commission held that the record may properly 
be characterized as a report on the efficiency of the Ministry’s Queen’s Park security 
services and thus falls within this exception. (Order #P-989) 


s.13(2)(g) [FIPPA] \ comparable to s.7(2)(f) [MFIPPA] 


° This provision mandates the disclosure of a type of record: a study. Where the main 
purpose of the record is to advise the institution as to the feasibility or plausibility of 
various proposals, the record is accessible. (Order #206) 


° A report of a consulting firm that examined how provincial parks may be organized and 
recommended a particular model was accessible under this provision. "Feasibility study" 
was defined as a study of the practicability of a proposed project. The Commission 
concluded that while portions of the report provided stakeholder comments on the 
delivery of park services and evaluated competing models, the fundamental object of the 
study was to consider the feasibility of the design which the consulting firm recommended 
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» 


and was thus accessible. (Order #P-726) 
s.13(2)(f), (g) [FIPPA] \ comparable to s.7(2)(e), (f) [MFIPPA] 


° These provisions are unusual in the context of the Act in that they constitute mandatory 
exceptions to the application of an exemption for discrete types of documents, namely 
reports on institutional performance or feasibility studies. Even if the report or study 
contains advice or recommendations for the purposes of ss.(1), the institution must still 
disclose the entire document if the record falls into one of the ss.(2) categories. (Order 
#P-726) 


s.13(2)(h) [FIPPA] \ s.7(2)(g) [MFIPPA] 


° A report of an on-site analysis of natural areas in a specific site district, which summarized 
the results of the evaluation and recommended the areas most suitable for protection in 
order to capture a representative example of Ontario's landscape, was held to be accessible 
as a result of this provision. Field research was held to mean a systematic investigation, 
conducted away from the laboratory and in the natural environment, of the study of 
materials and sources for the purpose of establishing facts and reaching new conclusions. 
The Commission therefore found that the report contained the results of field research. 
(Order #P-763) 


s.13(2)(i) [FIPPA] \ comparable to s.7(2)(h) [MFIPPA] 


° This provision includes records revealing a discussion of the proposal, institutional support 
for it and the intention to seek the ministry's "urgent" approval. (Order #55) 


s.13(2)(j) [FIPPA] \ comparable to s.7(2)(i) [MFIPPA] = 


° This provision is unusual in that it is a mandatory exception to the application of an 
exemption for a type of document, a report. Even if the record contains advice and 
recommendations, the head may not rely on the exemption in respect of the entire record if 
it is a report as described in this section. (Orders #168, M-265) 


e In this case, the Commission ruled that a Patrol Audit Report was a "report" under this 
section. It consisted of a formal statement or account of the results of the collation and 
consideration of information. The results would not include mere observations or 
recordings of fact. The definition of "report" under the law enforcement exemption was 
therefore adopted in respect of this provision. (Order #M-265) 


° A report under this provision that is prepared within an institution need not be required to 
be produced. This exception applies even where it is not required to be produced and 
where the report fell within the ambit of the committee's mandate. If a committee decides 
to prepare a report, the subject matter of which is within its mandate, then despite the fact 
that it is neither the committee's final or ultimate report, nor the report the committee was 
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originally requested to prepare, the exception here applies. However, where a record is 
essentially 'suggestions' it does not constitute a ‘formal statement or account' but is merely 
an accumulation of information and is therefore not covered by this provision. (Order 
#M-265) 


s.13(2)(1) [FIPPA] \ comparable to s.7(2)(k) [MFIPPA] 


22 This provision applies where the board of director's reasons for its final decisions and the 
advice and recommendations of the committee are in fact one and the same. The final 
decisions were made during or at the conclusion of the deliberative function. (Order 
#201) 


s.7(2)(f) and (g) [MFIPPA] \ comparable to s.13(2)(g), (h) [FIPPA] 


° A report to the institution from a planning and engineering firm does not contain the 
results of field research or a feasibility study or other technical study. Various records 
containing advice did not in aggregate constitute a feasibility study or technical study, 
which ought to be released. Thus, this exception does not apply. (Order #M-69) 


s.13(3)[FIPPA] 
° This exception to the exemption for advice or recommendations applies when portions of 


a record are disclosed by the institution to the media as the basis for making a decision. 
(Order #164) 
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FIPPA 
s.14 


MFIPPA 
LAW ENFORCEMENT 5.8 


(1) A head may refuse to disclose a record if the disclosure could 
reasonably be expected to, 


(a) 
(b) 


(c) 


(d) 


(e) 


(£) 


(g) 


(h) 


(i) 


(3) 


(k) 


(1) 


interfere with a law enforcement matter; 


interfere with an investigation undertaken with a view to 
a law enforcement proceeding or from which a law 
enforcement proceeding is likely to result; 


reveal investigative techniques and procedures currently 
in use or likely to be used in law enforcement; 


disclose the identity of a confidential source of 
information in respect of a law enforcement matter, or 
disclose information furnished only by the confidential 
source; 


endanger the life or physical safety of a law enforcement 
officer or any other person; 


deprive a person of the right to a fair trial or 
impartial adjudication; 


interfere with the gathering of or reveal law enforcement 
intelligence information respecting organizations or 
persons; 


reveal a record which has been confiscated from a person 
by a peace officer in accordance with an Act or 
regulation; 


endanger the security of a building or the security of a 
vehicle carrying items, or of a system or procedure 
established for the protection of items, for which 
protection is reasonably required; 


facilitate the escape from custody of a person who is 
under lawful detention; 


jeopardize the security of a centre for lawful detention; 
or 


facilitate the commission of an unlawful act or hamper 
the control of crime. 


(2) A head may refuse to disclose a record, 


(a) 


that is a report prepared in the course of law 
enforcement, inspections or investigations by an agency 


which has the function of enforcing and regulating 
compliance with a law; 


(b) that is a law enforcement record where [FIPPA] \ if 
[MFIPPA] the disclosure would constitute an offence under 
an Act of Parliament; 


(c) that is a law enforcement record where [FIPPA] \ if 
[MFIPPA] the disclosure could reasonably be expected to 
expose the author of the record or any person who has 
been quoted or paraphrased in the record to civil 
liability; or 


(ad) that contains information about the history, supervision 
or release of a person under the control or supervision 
of a correctional authority. 


REFUSAL TO CONFIRM OR DENY EXISTENCE OF RECORD 


(3) A head may refuse to confirm or deny the existence of a record 
to which subsection (1) or (2) applies. 


EXCEPTION 


(4) Despite clause (2)(a), a head shall disclose a record that is 
a report prepared in the course of routine inspections by an agency 
where that agency is [FIPPA] \ that is [MFIPPA] authorized to 
enforce and regulate compliance with a particular statute of 
Ontario. 


(5) Subsections (1) and (2) do not apply to a record on the degree 
of success achieved in a law enforcement program including 
statistical analyses unless disclosure of such a record may 
prejudice, interfere with or adversely affect any of the matters 
referred to in those subsections. 
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(See also the s.2 definition of "law enforcement.") 
GENERAL 


° In order for a record to qualify as a law enforcement record under this exemption, the 
institution must establish that it has a law enforcement mandate, and that the record is directly 
related to this mandate. A record that deals with process and procedure, and not with the 
substance of a complaint is not a law enforcement record under this section. (Order #P-416) 


ss.(1)--''Reasonably be Expected to" 


° The Ontario Court of Appeal ruled that the harms envisaged in the law enforcement 
exemption were satisfied where they "could" reasonably be expected to occur if disclosure 
was made. In this case, police officers were investigating an allegation of criminal activity 
said to have occurred in 1976 by staff at the Grandview Training School for Girls in Ontario. 
Charges were ultimately laid in this matter and the court ruled that disclosure of the records 
in advance of the trial could reasonably be expected to deprive the accused of the right to a 
fair trial. In these cases, the right to a fair trial, which is a right enshrined in the Charter of 
Rights and Freedoms, will be the governing principle. The institution's denial of access was 
upheld by the Ontario Court of Appeal. Given this decision, in instances where records are 
relevant to allegations of criminal wrongdoing, institutions may deny access to the records 
pending a decision by law enforcement authorities not to proceed to a prosecution. (Ian 

® Wilson, the Archivist of Ontario and the Assistant Information and Privacy 
Commissioner, October 29, 1993, Ontario Court of Appeal) 


° The Ontario Divisional Court held that, in affirming Order P-534, the Commission must 
approach the exemptions in a "sensitive manner, recognizing the difficulty of predicting future 
events in a law enforcement context." The Court noted that, given the facts of this case, it 
did not have to decide whether the ‘clear and direct linkage’ test applied. In the result, 
disclosure of certain funding information regarding a criminal investigation where trials were 
ongoing, was disclosed. (Ontario (Attorney General) v. Fineberg (1994), 19 O.R. (3d) 
197 (Ont. Div. Ct.), P-902, P-948, P-991, P-992) 


° The Commission confirmed that reasonable expectation of harm required that the institution 
establish a clear and direct linkage between the disclosure of the information and the harm 
alleged. The Commission approved of the position taken by the Federal Court of Appeal in 
Canada Packers Inc. v. Canada (Minister of Agriculture) [1989] 1 F.C. 47 at 59-60, where 
the Court indicated that a "reasonable expectation of probable harm" was required. It also 
approved of the Federal Court Trial Division's decision in The Information Commissioner of 
Canada v. The Prime Minister of Canada, unreported, November 19, 1992, where the Court 
stated that the mere "possibility" of harm was not sufficient. The Court held that descriptions 
of possible harm, even in substantial detail, are insufficient in themselves. Justice Rothstein 
stated that: | 


e 
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The Court must be given an explanation of how or why the harm alleged would result 
from disclosure of specific information. If it is self-evident as to how and why harm 
would result from disclosure, little explanation need be given. Where inferences must 
be drawn, or it is not clear, more explanation would be required. The more specific 
and substantial the evidence, the stronger the case for confidentiality. The more 
general the evidence, the more difficult it would be for a Court to be satisfied as to 
the linkage between disclosure of particular documents and the harm alleged...While 
the fact that the same or similar information is public is not necessarily conclusive of 
the question of whether or not there is a reasonable expectation of harm from 
disclosure of the information sought to be kept confidential, the burden of justifying 
confidentiality, would...be more difficult to satisfy. 


(Orders #P-534, M-202, P-557, P-597, P-603, M-223, M-240, P-589, P-616, M-258, M-263, M- 
268, P-805, P-806, P-816, M-432) 


° In this case, the Commission ruled that the reasonable expectation of probable harm envisaged 
by clauses (1)(a), (b), (d) and (g) was not established regarding the disclosure of records 
concerning an Ontario Securities Commission (OSC) investigation. The Commission noted 
the OSC did not provide sufficient evidence regarding the harms and that, in addition, the 
investigation had been completed. (Order #P-548) 


° This provision requires that there exist a reasonable expectation of probable harm. The mere 
possibility of harm is not enough. In order to establish reasonable expectation, the institution 
must show a clear and direct linkage between the disclosure of the specific information and 
the harm alleged. (Orders #P-547, 188, P-534, P-537, P-542, P-543, M-199, P-557, M- 
202, M-268, M-267, P-649, M-302, P-657, P-670, M-315, M-329, P-999) 


° The fact that the disclosure of officers' notebooks contained dates when the officers were on 
duty, which might be relevant to a current investigation into the officer's conduct under the 
Police Services Act, was not sufficient to establish a "clear and direct linkage" between the 
disclosure of the information and the alleged harm. There must exist a reasonable expectation 
of probable harm; the mere possibility of harm is not sufficient. (Order #M-223) 


° This exemption, in ss.1(a), applied to records related to enforcement of support orders under 
the Family Support Plan Act. The records related to an ongoing law enforcement matter and 
disclosure would interfere with it. Enforcement of support orders does not end until the 
orders are terminated and there are no arrears owing. When a support order is in default, the 
director may require the payer to file a financial statement and to appear before the court to 
explain the default. Individuals who do not appear in court in these circumstances may be 
arrested. A clear and direct linkage was established between disclosure of enforcement 
records in the custody of the Family Support Plan Branch and a reasonable expectation of 
interference with future enforcement efforts. Disclosure of this information could hamper or 
impede the ministry's effectiveness in carrying out its duties in this regard. Even where an 
individual is not currently in default, the ministry continues to have the case before it and must 
retain the ability to take enforcement action, should a violation occur at any time in the future. 
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(Order #P-589) 


° Where there is no logical connection between disclosure of information and the harms mentioned in 
these provisions, the "could be reasonably be expected to" standard is not met. (Order #P-1006) 


° The Commission confirmed that reasonable expectation of harm required that the Institution 
establish a connection between the disclosure of the records and the endangerment or threat 
which is contemplated (Order #M-610). 


° The Commission rejected the ministry's view that the “could reasonably be expected to” standard 
requires only that disclosure could affect fairness of a trial. (Order #P-1006) 


ss.(1) 


° The disclosure of Ontario Provincial Police Criminal Intelligence Records relating to police 
investigations may be refused under this exemption. (Order #106) 


° The "topic" and "background" section of a Minister's briefing response, in respect of a murder 
that occurred within a correctional facility, is not exempt under this exemption. No harm 
could reasonably be expected to result from disclosure. The reasonable expectation must be 
based on reason and not be fanciful, imaginary or contrived. (Orders #188, 203, 205, P-211, 
P-221, P-225, P-316, M-10, M-14, M-15, P-428, M-150, P-534, P-970) 


° The security-related provisions of ss.(1) are not engaged in respect of a record that deals only 
with the "philosophy" of security. (Order #205) 


ss.(1)(a) 


° The use of the word "interfere" contemplates that the particular investigation or law 
enforcement matter is still ongoing. (Orders #P-285, P-316, P-403, P-567, M-258, M-302, 
M-420, M-433) 


° The fact that an investigation is ongoing is not in itself sufficient to satisfy this exemption. 
The institution bears the onus of providing evidence to substantiate the reasonable likelihood 
of the expected harms. (Order #P-221) 


° Where records related to an automobile accident were compiled during a police investigation 
and where the trial in this matter had yet to be scheduled, this exemption applied. In this case, 
a warrant for non-appearance had been issued for one of the individuals involved in the 
accident. Some of the records in this case contained personal information and were subject 
to the presumed invasion provisions in the personal information exemption. The remainder 
of the records which did not contain personal information were, in these circumstances, 
exempt under this exemption. (Order #P-567) 
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° This provision did not apply to notices of non-compliance with property standard by-laws 
since disclosure would not interfere with law enforcement. (Order #M-34) 


° This nature of the record and the length of time the investigation has been inactive are factors 
in determining the applicability of this exemption. (Order #M-22) 


° The provision applied where an offence under the Police Services Act was prosecuted and 
where the appeal process provided for in the Act was not completed. (Order #P-285) 


° Pre-trial disclosure of a Crown brief that contained occurrence reports and statements of 
witnesses would be covered by this provision. (Order #P-306) 


° Investigations into complaints under the Ontario Human Rights Code are "law enforcement" 
matters. Untimely disclosure of records that would identify complainants and respondents 
and reveal opinions and advice of staff would "interfere with law enforcement matters" and 
are therefore exempt. (Orders #89, 178, 208, P-221, P-225, P-258, P-507) 


° The Ontario Human Rights Commission (OHRC) was ordered to share documentary evidence 
submitted by the parties to a complaint with the parties. While the OHRC submitted that this 
legislation ought not to be used to change how the OHRC deals with administrative fairness, 
the Commission ruled that alternate disclosure mechanisms must still conform with the Act. 
These exemptions are discretionary and, as a result, the institution must exercise its discretion 
with respect to each record requested. After reviewing the records at issue the Commission 
noted that the institution had failed to establish a clear and direct linkage between the 
disclosure and the harms envisaged by this section. The fact that complainants who see these 
records may change their story was not considered a "probable" harm. (Orders #P-616, P- 
816) 


° The disclosure of the contents of wiretap authorization records could reasonably be expected 
to "interfere with a law enforcement matter" or with an "investigation." (The Commission has 
since ruled in Orders #P-344, P-368, P-378 that wiretap records are outside of the scope of 
Ontario's access and privacy legislation.) (Orders #195, P-254) 


° Disclosure of records dealing with the statements of witnesses regarding the actions of 
members of the Ontario Provincial Police Tactical Response Unit (TRU Team), who were 
found guilty of Neglect of Duty under the Code of Offences contained in the Police Services 
Act, Regulation 927, are exempt under this provision. The officers may appeal the penalty 
or sanction imposed to the Ontario Civilian Commission on Police Services. Under s.63(2) 
of the Police Services Act, the Commission may receive additional evidence. The 
Commission may confirm, alter or revoke the decision or may require a re-hearing of the 
matter. Because a hearing could be commenced where fresh evidence may be provided, the 
disclosure of the records should be delayed until the time for appeal has elapsed. (Order #P- 


482) 
° Disclosure of records to a party with an interest in an investigation must be viewed as 
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disclosure to the public generally. Premature and unlimited access by the public to 
information about an ongoing Ontario Human Rights Commission investigation could 
interfere with the investigation. (Order #178, P-507) 


The solicitor for a municipality that was the subject of a compliant to the Ontario Human 
Rights Commission was not entitled to access records of the ongoing investigation. 
Disclosure under Ontario's freedom of information and privacy legislation is tantamount to 
disclosure to the public at large. Even though the municipality would not use the information 
to interfere with witnesses or influence the direction of the investigation, this provision 
applied and access was denied. (Order #P-507) 


Where a case was before the courts, the police were able to provide sufficient evidence to 
establish that disclosure of the records could reasonably be expected to interfere with a law 
enforcement matter. Thus where a criminal matter had not come to trial, this exemption 
would apply. (Order #M-450) 


The Police bear the onus of providing sufficient evidence to establish the reasonableness of 
the expected harm. The police discharged the onus by providing sufficient evidence that 
premature disclosure of the vehicle accident report prior to a trial could reasonably interfere 
with the preparation of the trial. (Order #M-527) 


A social assistance eligibility review officer's report relating to the requester and the 
requester's client history sheet were exempt. Investigations by eligibility review officers 
qualify as law enforcement matters, and the records were created or compiled as a result of 
the investigation which was undertaken with a view to law enforcement proceedings. In this 
case, the matter was scheduled for a hearing before the Social Assistance Review Board and 
criminal charges were also pending. (Order #P-963, P-967, P-969) 


An Order to Comply, issued to the owners of a property under a zoning bylaw, was not 
exempt because disclosure of it would not interfere with a rezoning application by the 
property owner made after the Order to Comply was issued. (Order #M-575) 


In order to claim this exemption, the Institution must discharge its burden of proof by 
indicating to the Commission how disclosure of the record would interfere with the law 
enforcement matter. (Order #M-600) 


Accident investigations carried out by the Ministry of Labour pursuant to the Occupational 
Health and Safety Act (OHSA) are "law enforcement" matters, because violations of the 
OHSA can lead to prosecutions conducted in a court where fines can be imposed (Order #P- 
1011). 
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ss.(1)(b) 


° Investigations under the Liquor Licence Act are not completed until the Liquor Licence 
Board hearing is finalized. Therefore, even when a hearing date is set, this provision may 
apply if the institution provides sufficient evidence that premature disclosure could interfere 
with the investigation and prosecution process. (Order #P-338) 


° Proceedings of a board of inquiry under the Ontario Human Rights Code would constitute 
a "law enforcement proceeding." Investigations by the Human Rights Commission must be 
allowed to continue without interference. Such investigations cannot be considered complete 
until either a board of inquiry has been appointed or the reconsideration process has been 
completed. Disclosure of records to the public prior to the completion of an investigation 
could interfere with the investigation. As such, the records are exempt. (Orders #178, P- 


253, P-258, P-330) . 
° Where a criminal investigation was not completed this exemption applied. (Order #M-263) 
° In this case, the Commission ruled that this exemption applied to records concerning 


complaints made regarding the septic tank system in a locale and documents related to an 
appeal before the Environmental Appeal Board. While the board had issued its order, the 
Health Unit was in the process of undertaking steps to address the non-compliance. As a 
result, the law enforcement matter was ongoing. (Order #M-268) 


° Where a police investigation is inactive for many years, this exemption does not apply. In this 
case, the requester sought records about himself prepared by the Ontario Provincial Police 
and provided to the Ontario Criminal Code Review Board at a hearing in 1985. The 
Commission found that disclosure of the records could not reasonably be expected to interfere 
with an investigation since the investigation could not reasonably be said to be ongoing. 
(Order #P-775) 


° Information about travel arrangements for investigators assigned to investigate municipal 
corruption which was on-going at the time of the request could, if disclosed, reasonably be 
expected to interfere with the law enforcement investigation and was therefore exempt. 
(Order #P-971) 


ss.(1)(a), (b) 


° The word "interfere" in these sections refers to an ongoing investigation or law enforcement 
matter. (Orders #P-285, P-316, P-403, P-449, P-547, M-315) 


° Where an investigation conducted by the Ontario Human Rights Commission was inactive 
since May of 1992 (the Order is dated January 1993), the disclosure of the records could not 
reasonably be expected to interfere with a law enforcement matter or investigation. (Order 
#P-403) 
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° Records regarding an investigation that was completed were exempt under this provision 
because the trial had yet to take place and the matter was before the court. The disclosure 
of information that directly relates to the prosecution of an offence prior to the termination 
of the trial could reasonably be expected to interfere with the preparation or conduct of that 
proceeding. (Order #P-547) 


° The records of the Pay Equity Commission that are not exempt under s.17(1)(d) [FIPPA] \ 
s.10(1)(d) [MFIPPA] are not exempt under this provision. Here the information supplied by 
the parties to the negotiations were exempt under the above provision, and the Commission 
was not satisfied that the remaining information would result in the harm envisaged by this 
exemption. (Order #P-653) 


° The Commission found that records related to information gathered about individuals who 
demonstrate would be exempt under these provisions, if they existed. Police would gather 
this information to investigate individuals about offences and disclosure may interfere with 
those investigations and also disclose how such investigations may be carried out. (Order 
#M-4372) 


° Various memoranda and records compiled by the Ministry of Community and Social Services 
to investigate a social assistance claim and prepare an eligibility review officer's report were 
exempt. (Order #P-963, P-967, P-969) 


° An investigation by the Ontario Human Rights Commission is still on-going in circumstances 
where even though the Commission has finished gathering information or evidence about a 
human rights complaint, the Commission is still "reconsidering" its conclusions regarding an 
investigation. Therefore, the records at issue are exempt. However, correspondence between 
the Ontario Human Rights Commission and a respondent which merely contained information 
about various administrative stages in the processing of a complaint were not sufficiently 
connected to the actual investigation of the complaint to be exempt under this provision. 
(Order #P-973) 


° Records deriving from the Ontario Human Rights Commission’s “early settlement initiative” 
where the matter has not reached the Board of Inquiry stage or reconsideration stage are 
within this exemption (Order #P-981) 


ss.(1)(a), (b), (f) 


° Disclosure of information regarding the payment of fees by the Ministry of the Attorney 
General to a law firm on behalf of a named individual was not subject to this exemption. The 
information was in respect of libel proceedings launched by the lawyer in response to 
comments made against him while prosecuting a criminal case. The actions in this regard were 
civil actions and not criminal actions and this exemption did not apply. (Order #P-676) 


ss.(1)(a), (b), (f), (I) 
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° Records that are factual in nature and that do not refer to particular individuals are not 
exempt in this case. The site plan of a custodial facility was not exempt because it was simply 
an aerial representation of the premises and contained insufficient detail to warrant any 
consideration of these provisions. (Order #P-395) 


° In this case, records regarding administrative arrangements for police rental of cellular phones 
did not relate to specific law enforcement efforts and therefore the exemption did not apply. 
(Order #M-519) 


° Institutions must provide sufficient information and reasoning to authorize the use of these 
exemptions. In this case a reporter sought the amount of money paid for the investigation of 
a child pornography joint forces investigation that lead to the arrest and prosecution of certain 
individuals. The Commission did not find that such disclosure would impair the fair trial nghts 
of the accused or interfere with a law enforcement matter, though the trial was upcoming. 


(Order #P-948) 
ss.(1)(c) 
° Records that contain strategies, procedures and specific drug industry investigation targets, 


as well as other courses of action that if disclosed would reveal techniques and procedures 
currently in use or likely to be used in law enforcement, may be exempt under this section. 
(Order #P-324) 


° The successful application of this exemption requires that the disclosure of the technique or 
procedure to the public would hinder or compromise its effective utilization. If the technique 
is generally known, or such that a lay person would expect, reliance on this exemption would 
not be successful. (Orders #170, 200, M-22, M-202, P-752, P-963, P-967. P-969, P-999) 


° That a Police Service makes use of cellular telephones is not information which would fall 
within this exemption. (Order #M-519) 


° In this case, the Commissioner found that there did not exist a logical connection between the 
disclosure of cellular telephone numbers and the identities of the police personnel assigned 
to a police investigation. (Order #P-999) 


ss.(1)(d) 


° A complaint form containing the name, telephone number and address of the complainant in 
respect of a by-law contravention is exempt under ss.(1)(d) because the complainant believed 
that the information was provided in confidence and the institution's practices and policies 
supported this. (Orders #M-4, M-10, M-16, M-20, M-31, M-36, M-43, M-70, M-81, P- 
302, P-312, M-147, M-244, M-246, M-582, M-513) 
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There must be evidence of the circumstances in which the information was provided to 
establish whether it is "confidential." (Orders #139, P-304, P-405, P-478, M-147, M-174, 
M-202) 


A complaint letter alleging that an insurer had breached the Insurance Act was exempt under 
this provision. In these circumstances, the complaint was made in confidence. (Orders #P- 
302, P-304) 


Records regarding confidential complaints made by individuals about price spreading by drug 
manufacturers which submit artificially high prices for inclusion in the Ontario Drug 
Formulary and Comparative Drug Index, while selling to pharmacists at much lower rates, 
are exempt at the discretion of the institution under this section. (Order #P-324) 


Individuals who provide information concerning alleged wrongdoing of bailiffs and others 
who are regulated by the Ministry of Consumer and Commercial Relations do so on the basis 
of confidentiality. Therefore, information that may reveal the identity of these individuals who 
have supplied information, such as names and addresses, in confidence is exempt under this 
provision. (Order #P-478) 


In this case, the Commissioner accepted that a confidential source could include a municipal 
councillor who is providing information about a by-law infraction on behalf of the 
complainants. The municipal councillor received information concerning a by-law infraction 
from the complainants and actually made the complaint to the Town. The Town could 
establish that it maintained a consistent policy of protecting the confidentiality of the names 
of complainants in by-law enforcement cases. As a result, there was a reasonable expectation 
of confidentiality and the exemption applied. (Orders #M-147, M-246) 


In this case, the Commission was satisfied that records prepared in the course of an 
investigation of murder and robbery contained information that was provided in confidence 
and that its disclosure could reasonably be expected to reveal the identity of a confidential 
source. (Order #M-174) 


An occurrence report submitted by a jail employee to the Ministry of Corrections 
superintendent which related to the conduct of an employee was not exempt. While the 
Ministry of the Solicitor General and Correctional Services has a law enforcement function, 
the matter that gave rise to the record in this case was not one that could be characterized as 
"law enforcement." The matters discussed in the report did not fall within the definition of 
"law enforcement" and the ministry was not enforcing or regulating compliance with any law 
regarding the employee's conduct. (Order #P-588) 


This exemption applied to letters of complaint that are received by the Ministry of Consumer 
and Commercial Relations regarding brokers seeking registration under the Real Estate and 
Business Brokers Act. The Ministry engages in an investigation, the findings of which may 
be reviewed by the Commercial Registration Appeal Tribunal. (Order #P-701) 
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° It was not shown how billing statements for police use of cellular telephones could be exempt 
under this provision. (Order #M-519) 


ss.(1)(e) 


° Disclosure of an occurrence number assigned to a police investigation file is not covered by 
this provision. (Order #M-41) 


° Information about a police force's firearms and firearms training was not exempt under this 
provision, where the information was discussed publicly. (Order #P-391) 


° This exemption was upheld by the Commission in respect of law enforcement investigation 
records created as a result of an incident that took place in a correctional facility. (Order #P- 
657) 

° This exemption applied to a Security Plan for the Herd Reduction Program at Rondeau 


National Park. The techniques contained in the plan deal with diffusing violent situations and 
the Commission accepted that the effectiveness of the plan would be lost if it was disclosed. 


(Order #P-745) 

° Disclosing information regarding invoice and account numbers of the police cellular phone 
numbers is not reasonably likely to result in the harm envisioned in this section. (Order #M- 
552) 

° In this case disclosure of records related to an alleged bylaw offence dealing with the 


operation of a salvage yard was exempt under this provision. (Order #M-560) 
ss.(1)(e) and (1) 


° These provisions did not apply to an expense claim provided by an employee that disclosed 
where he conducted his business lunches. While the employee had been the subject of threats 
in the past, the locales were sufficiently unpredictable, and did not disclose a pattern. Thus, 
the information did not warrant the application of this exemption. (Order #M-333) 


ss.(1)(f) 


° The Ontario Court of Appeal ruled that the harms envisaged in the law enforcement 
exemption were satisfied where they "could" reasonably be expected to occur if disclosure 
was made. In this case, police officers were investigating an allegation of criminal activity 
said to have occurred in 1976 by staff at the Grandview Training School for Girls in Ontario. 
Charges were ultimately laid in this matter and the court ruled that disclosure of the records 
in advance of the trial could reasonably be expected to deprive the accused of the right to a 
fair trial. In these cases, the right to a fair trial, which is a right enshrined in the Charter of 
Rights and Freedoms (s.11), will be the governing principle. The institution's denial of access 
was upheld by the Ontario Court of Appeal. Given this decision, in instances where records 
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are relevant to allegations of criminal wrongdoing, institutions may deny access to the records 
pending a decision by law enforcement authorities not to proceed to a prosecution. (Ian 
Wilson, the Archivist of Ontario and the Assistant Information and Privacy 
Commissioner, October 29, 1993, Ontario Court of Appeal) 


In order to rely on this exemption the institution must demonstrate the deprivation in a 
realistic and reasoned fashion. The fact that there is no discovery process before the Crown 
Employees Grievance Settlement Board and that the disclosure may give the applicant an 
unfair advantage is not sufficient. (Order #192, P-326, P-357) 


Disclosure of records to a requester prior to his or her hearing under the Police Services Act 
was held not to contravene this provision. (Order #M-362) 


The Commission held that disclosure of records related to the murder of a Crown ward would 
not be exempt under this provision. The records related primarily to the actions of the 
institution in response to the failure of the Children's Aid Society to report the Crown ward's 
disappearance to the police. The fact that the trial of four accused allegedly responsible for 
the death of the Crown ward had yet to take place did not mean that disclosure to the media 
would deprive the accused of a fair trial. The Commission noted that the institution had not 
established that the disclosure would impair the accuseds' right to a fair trial. (Orders #P- 
805, P-806) 


In this case, the Commission found certain records, if released, could reasonably be expected 
to prejudice the trials of individuals who had been charged or will be charged in the future, 
and who have not yet appeared before court. In particular, the Commission found that the 
disclosure of a statement relating to anticipated pleas by some of the accused persons, the 
victims and some health related concerns could reasonably be expected to deprive one or 
more of the people subject to the investigation of the right to a fair trial. (Order #P-999) 


ss.(1)(g) 


"Intelligence" is defined as information gathered by a law enforcement agency in a covert 
manner with respect to ongoing efforts devoted to the detection and prosecution of crime or 
the prevention of possible violation of law, and is distinct from information that is compiled 
and identifiable as part of the investigation of a specific occurrence. In this case, the 
Commission was Satisfied that the police were collecting intelligence information in respect 
of the records requested. The records contained information about individuals other than the 
target of the investigation. (Orders #M-202, P-650, P-999) 


An affidavit to obtain a search warrant and a search warrant in respect of a police 
investigation are not exempt under this provision. (Order #M-146) 


In this case, letters of complaint addressed to an institution did not constitute "law 
enforcement intelligence information." In order to fall within the exemption, additional 
representations as to how the disclosure of the letters would be expected to interfere with the 
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gathering of law enforcement intelligence information are required. (Order #P-583) 


° A billing statement for police use of cellular telephones is not gathered as contemplated by 
this provision. (Order #M-519) 


ss.(1)(h) 


° This provision provides a discretionary exemption where either the record at issue is itself a 
record that had been confiscated from a person by a peace officer in accordance with an Act 
or regulation, or where the disclosure of the record could reasonably be expected to reveal, 
by permitting the drawing of accurate inferences, the contents of another record which had 
been confiscated from a person by a peace officer in accordance with an Act or regulation. 
Where the record was discovered by security staff of a correctional centre during a search of 
an inmate's property, and was confiscated from the inmate by the superintendent of the 
correctional facility, this exemption was satisfied. Since superintendents are peace officers 
under the Ministry of Correctional Services Act, the record is exempt. However, where the 
record is an Occurrence Report, which simply documents the fact that other records were 
confiscated but does not describe them in any detail, the exemption does not apply. (Orders 
#P-421, P-460) 


ss.(1)(i) 


° Non-disclosure of information concerning the locations where animal research is conducted 
under this provision is not based on the identity of the requester's organization or its activities, 
but rather on the principle that disclosure under the Act must be viewed as disclosure to the 
public generally. If disclosed, this information could be available to all of the individuals or 
groups who are involved in the animal rights movement, including those who may elect to 
utilize acts of vandalism and property damage to promote their cause. Published articles 
concerning violent acts advocated by animal rights groups were sufficient evidence to 
establish that the disclosure of records containing information about facilities in which animal 
research was conducted would endanger security. (Orders #169, P-252, P-557) 


° A request for the floor plans of various government buildings was properly denied under 
ss.(1)(I). Disclosure of these records could seriously compromise security. (Order #P-217) 


° In this case, the records related to an incident that occurred over a year ago. This section was 
not satisfied in respect of current or future security where the records would reveal the 
assignment of a particular police officer to an area of a facility in the past. (Order #M-127) 


° The Commission did not accept that audit reviews of a computer system, developed to 
monitor claims and payroll, contained information that was exempt under this provision. The 
audit reviews did not comment on the function of the system itself and therefore any link 
between the disclosure of the reports and possible fraud was not reasonable. (Order #P-603) 
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Records containing an inventory of microcomputer equipment and maintenance agreements, 
regarding minicomputer equipment and electronic mail messages and regarding facsimile 
machines that contain the make, model, serial number and location of the equipment, were 
not accessible as a result of this exemption. The Commission was satisfied that the security 
of the computer systems and facsimiles could be infiltrated with the result that the systems 
could be disrupted. (Order #P-649) 


Records regarding names and Internet addresses for all computer network systems operated 
by several ministries were exempt under this provision. The items consisted of the data stored 
on Ontario government computers. The Commission held that this information required 
protection since much of it is sensitive and deals with personal information of members of the 
public. The system, established for the protection of this data, is the Ontario government's 
Internet gateway, which allows outside users access to the public section of the government's 
network but not the private section. (Order #P-756) 


In this case disclosure of information about the components, layout and programming of the 
automated systems at pumping stations which are used to control the mechanical equipment 
and alarm systems could reasonably be expected to cause probable harm. (Order #M-535) 


Building plans submitted by a developer to a municipality for review prior to issuing a 
building permit under the Building Code which described the doors, areas of stores not 
accessible to the public, roof access, power supply locations, computer systems, telex and 
communications satellite, power drops, security systems, electrical switches and fire systems 
and alarms were exempt. (Order #M-520) 


ss.(1)(i) and (1) 


Information related to an alleged computer system transmission failure on a particular date, 
a listing of frequencies used by the police for data transmission, speed of modems, stop bit 
and parity, and all information relating to the use of computer services available in police 
vehicles kept by a police services board, were exempt under these provisions. (Order #M- 
329) 


ss.(1)(j) 


The term "facilitate" means to make easier or less difficult. The exemption applies to records 
concerning a maximum security institution, including construction plans, drawings for new 
windows and material to be used in construction such as locks and bars. The records in this 
regard need not be extremely detailed. (Order #187) 


In this case, a handwritten diagram of the search area of a maximum security detention centre 
was not exempt under this provision. The Commission ruled that the diagram was not 
sufficiently detailed and that its disclosure would reasonably compromise the security of the 
facility or facilitate the escape from custody of an inmate of the facility. Mere possibility of 
harm is not sufficient. (Order #P-597) 
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ss.(1)(k) : 


° Release of an in-house telephone directory, revealing names and phone numbers of staff and 
various departments, which are not normally available to the public, was exempt. It would 
jeopardize the security of the mental health centres, which are centres for lawful detention. 
(Order #77) 


° This exemption was upheld in respect of records created as a result of a law enforcement 
investigation into an incident that occurred in a correctional facility. The institution stated 
that the disclosure would reveal policies and procedures in place at the correctional facility, 
relating to inmate movement, contraband and searches. The information was not generally 
available to the public for security reasons. (Order #P-657) 


ss.(1)(1), (j), (kK) 


° The site plan of a correctional facility containing the grounds and buildings if disclosed could 
compromise security and was therefore exempt under these provisions. (Order #P-395) 


ss.(1)(j), (kK) 


° These provisions did not apply to directives or memorandums issued to correctional facilities 
that outlined the administrative procedures to follow relating to the discovery of contraband, 
such as who is to be notified and how records ought to be maintained and kept. The records 
did not deal with procedures to deal with the incident itself. (Order #P-686) 


ss.(1)(I) 


e The disclosure of codes used by the police, which are used to ensure that information is 
passed efficiently from one police source to another and that anyone intercepting the message 
would be unable to determine the content or import of the message, may not be exempt under 
this provision. The Commission noted that in respect of this particular code, the police had 
failed to establish a clear and direct linkage between disclosure of the information and the 
harm alleged in this provision. (Order #M-199) 


° Police records regarding a chemical formula for manufacturing a well-known narcotic and the 
construction of explosive devices were held to be exempt under this provision. (Order #M- 
202) 

° In this case, the Commission was not satisfied that the disclosure of records referable to a 


police radio frequency would be exempt under this provision. (Order #M-267) 


° The disclosure of an internal police memorandum dealing with the approach taken by the 
police concerning the behavior known as "stalking" would not be covered by this exemption. 
The Commission found that the disclosure of this information, particularly in light of Bill C- 
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126 that created the new offence of criminal harassment, would not result in individuals 
engaging in this activity. (Order #M-341) 


A message code (sometimes referred to as a "ten-code") used by police officers in their 
communications with one another was exempt under this provision. The Commission found 
that disclosure of these codes could place the police officers in potentially dangerous 
situations or could facilitate the commission of unlawful acts. (Order #M-393) 


The ability of the police to investigate and solve crimes would be adversely affected by the 
disclosure of the cellular telephone numbers and the names of those who use them, as well 
as the date, time, originating location and billed time for each call. The police provided 
sufficient evidence to demonstrate that there exists a reasonable expectation that the harm 
envisioned by this section would occur should this information be disclosed. However, the 
disclosure of the account and invoice numbers could not reasonably be expected to result in 
the facilitation of the commission of an unlawful act or interference with the control of crime 
by the police.(Order #M-552) 


Cellular telephones are important police tools in the investigation and prevention of crime. 
If they become less available due to telephone lines being tied up with calls from the public, 
the police’s ability to prevent and investigate crime could be hampered. In this case, the police 
supplied sufficient evidence to demonstrate that disclosure of the cellular telephone numbers 
and the names of those who use them could reasonably be expected to hamper the control of 
crime.(Order #M-554) 


ss.(2) General 


This provision deals broadly with the confidentiality that necessarily surrounds law 
enforcement investigations in order that institutions charged with external regulatory activities 
can carry out their duties. Therefore, an internal investigation into program administration 
within a correctional facility is not included. (Order #98) 


This exemption applies to records containing information regarding the exact location of 
archaeological sites which, if disclosed, could result in increased number of incidents of 
looting, thereby facilitating the commission of an unlawful act. (Order #P-885) 


ss.(2)(a) Agency 


Records derived from an internal investigation into the operation of a training school are not 
covered by this provision. Upon completion of the investigation, the ministry was not in a 
position to enforce or regulate compliance with the Training Schools Act or any other law. 
Rather, it determined that the allegations warranted further investigation and forwarded the 
report to the Crown attorney's office. As a result, the police force and the Crown attorney's 
office have the regulatory responsibilities envisioned by this section. (Orders #P-352, M- 
315) 
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° Where, previously, the Superintendent of Insurance had the responsibility of supervising the 
business of insurance in Ontario and was obliged to see that the Insurance Act and regulations 
were enforced and obeyed, it was an agency that had the function of enforcing and regulating 
compliance with a law. (Order #P-304) 


° "Agency" includes organizations acting on behalf of or as agents for law enforcement 
agencies. Therefore, the Investment Dealers Association is an "agency" because the Ontario 
Securities Commission has informally delegated the investigatory function to it. (Orders #30, 
90, P-342) 


° An internal investigation of an employee for breach of contract is done by the Ontario 
Securities Commission as employer, and not as a regulatory agency. In order for the 
investigation to be characterized as "law enforcement," it must be conducted with a view to 
providing a court or tribunal with the facts to determine an individual's rights. (Orders #157, 
98, 170, 182, M-46, P-352, P-411, M-315) 


° Where the Ministry of Correctional Services conducts an investigation into a disturbance at 
a correctional facility, the resulting report is covered by this provision. (Order #P-250) 


° A municipality's Health Department is an agency that has the function of enforcing and 
regulating compliance with the Health Protection and Promotion Act. Health inspectors have 
Statutory authority to enter premises where a health hazard exists to conduct tests, 
examinations, investigations and inquiries, and issue written orders to remedy any identified 
problems. Reports deriving from investigations in this regard are exempt under clause (2)(a). 
(Order #M-105) 


° The Loan and Trust Corporations Act (the LTCA) establishes the Ministry of Finance, 
through the Minister, the Superintendent of Deposit Institutions and the director, as the 
agency responsible for the regulation of registered trust and loan companies in Ontario. The 
Act provides for examinations, audits and inspections of registered corporations and for 
enforcement. In this case, a private audit firm was formally retained by the ministry. The 
Commission ruled that this exemption applied even though the records were prepared by an 
outside consultant. In this case, the ministry had the authority to obtain the private audit and 
to require the full co-operation of the corporation in the process. (Order #P-480) 


° The Toronto Stock Exchange (TSE) acted as the agent for the Ontario Securities 
Commission (OSC) in investigating a complaint made against the requester in this case. The 
OSC is an agency that has the function of enforcing and regulating compliance with the law 
and the records prepared by the TSE during the course of such an investigation satisfied the 
second and third parts of the test in this exemption. (Order #P-548) 


° The Public Complaints Commission is an agency that has the mandate to investigate possible 
infractions of the Police Services Act and it is therefore an agency which has the function of 
enforcing and regulating compliance with a law. (Order #P-659) 


FIPPA Page 16 MFIPPA 
s.14 January 1996 


Investigations under the Real Estate and Business Brokers Act, undertaken by the institution's 
Real Estate Regulation Branch, were conducted by an "agency" which has the function of 
enforcing and regulating compliance with a law within the meaning of this provision. (Orders 
#P-621, P-670) 


ss.(2)(a) 'Report" 


General 


A "report" must consist of a formal statement or account of the results of the collation and 
consideration of information. Generally speaking, reports would not include mere 
observations or recordings of fact. (Orders #200, P-221, P-285, P-304, P-315, P-323, P- 
324, P-342, P-352, P-363, P-390, P-392, P-399, P-403, P-410, M-12, M-15, M-17, M-22, 
M-52, M-74, M-78, M-84, P-411, P-417, M-105, P-449, M-127, P-467, M-158, P-480, 
P-492, P-510, M-176, P-548, M-198, M-202, P-598, P-583, M-217, M-214, M-245, M- 
247, P-659, P-670, P-677, P-701, M-364, M-366, P-770, M-397, M-544, M-560, M-569, 
P-923, P-932, P-973) 


The test in ss.(2)(a) does not require any evidence that harm would result from the disclosure. 
If all of the record is determined to be a "report," and is within this provision, it may be 
exempt in its entirety. It is unnecessary to sever where the whole report falls within the 
exemption. (Orders #30, 38, 94, 124, 134, 137, 200, P-221, P-239, P-250, P-285, M-84) 


Complaint processing reports and internal memoranda are "reports" prepared in the course 
of law enforcement. (Orders #37, 170, P-315) 


Records containing only factual references and the terms of the engagement of a private audit 
firm are not "reports." (Order #P-480) 


This provision contemplates a report that is prepared as part of an actual investigation, 
inspection or law enforcement activity. It would not therefore include a record written in 
response to a letter. (Orders #188, P-304, M-176, P-583) 


A "report" may include a broad range of documents, providing information or opinions that 
were prepared in the course of law enforcement inspections or investigations. However, a 
dismissal letter to an employee cannot be considered a "report." Similarly, a notice of hearing 
document is not a "report." (Order #170) 


An Order to Comply, which is issued to enforce a by-law infraction in respect of a property, 
is not a report as contemplated by this provision as it does not consist of formal statements 
or accounts of results from a collation or consideration of information; it is simply a 
notification that repairs have to be done. (Order #M-15, M-34) 
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Police "Reports" 


(a) The Following Are "Reports" 


° In this case the Commission held that a formal statement or account of the results of an 
investigation prepared by the Royal Canadian Mounted Police regarding possible illegal 
activity was a "report". (Order #P-315) 


° In this case, the records of a police investigation into an allegation of assault were "reports" 
and were exempt in their entirety. The allegation was found to be not credible and 
consequently it was drafted is such a way as to be a "report" as that term was defined by the 
Commission. (Order #M-84) 


° Records created as a result of an internal investigation of a police force regarding potential 
charges under the Police Services Act are "reports." They contain summaries of the 
investigation, findings of fact and conclusions. They were prepared by the special 
investigations unit, an agency that has the function of enforcing and regulating compliance 
with the law. This section does not require that a report meet additional criteria such as a 
reasonable expectation of some harm resulting from the disclosure. (Orders #M-78, M-366, 
P-770) 


° Records created by a police officer employed by the Public Complaints Investigation Bureau 
in the course of the investigation of a complaint related to the enforcement of the Police 
Services Act were "reports." (Order #M-245) 


° Ontario Provincial Police records prepared in respect of investigations of crimes committed 
under the Criminal Code of Canada were "reports" because they contained summaries of the 
investigations, findings of fact by the investigator, conclusions about the validity of the 
allegations and recommended courses of action. The investigations were conducted in order 
to determine whether grounds existed to warrant charges being laid. (Order #P-467) 


° An "Occurrence Report" and an "Investigation Report" concerning investigations of 
allegations of improper conduct made by the appellant against ministry staff while the 
appellant was an inmate at a correctional facility operated by the ministry, is a "report." 
(Order #P-399) 


° All records contained in the Crown brief and provided to the Crown attorney in a criminal 
prosecution were held to be exempt as "reports". The Commission ruled that this included 
witnesses’ proposed statements prepared in contemplation of a criminal prosecution. The 
Commission ruled that the Act does not affect or interfere with the disclosure procedure 
existing between the Crown and accused person. (Order #39, see contra below) 


° A "Special Examination Report" prepared by the Ministry of Finance investigation unit with 
allegations registered against a Trust Company is a report within the meaning of this section 
because it consists of a formal statement or account of the results of the collation and 
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considerations of information. (Order #P-923) 


A report prepared for the OPP Deputy Commissioner by an OPP officer during the course 
of an investigation under the Criminal Code and the Narcotics Control Act is a "report" under 
this subsection. (Order # P-932) 


(b) The Following Are Not "Reports" 


In this instance, the Commission ruled that the contents of a Crown brief in a criminal 
prosecution were not "reports" because they contained observations or recordings of fact. 
However, the "Alcohol Influence Test Report" was found to be a "report" under this section 
because it was a formal statement of the results of the collation and consideration of 
information. (Order #M-52. This decision represents a departure from Order 39, as 
above.) 


"General Occurrence Report" and "Supplementary Report," consisting of narratives prepared 
by police officers recounting their actions in an investigation, are not "reports" as they consist 
solely of recordings of fact. (Order #M-397) 


An inspector's notes regarding an investigation of a by-law infraction were not a "report." 
The Commission noted that the record was a pre-printed form which provided for the 
recording of the particulars of the complaint. The form was designed as a ongoing record of 
steps taken by the enforcement staff. The "conclusion" was found to be a final or concluding 
statement of fact. The Commission stated that the fact that a notation may be indicative of 
some conclusion by its author related to other facts contained in the document is not enough 
to render it a "report." (Order #M-217) 


Human Rights Commission "Reports" 


(a) The Following Are "Reports" 


Records reflecting reconsideration by the Human Rights Commission in respect of holding 
an inquiry for certain complaints is a "report." (Order #P-253) 


The Ontario Human Rights Commission Case Disposition Sheet is a report as it contains an 
analysis of information that has been gathered respecting a case. It contains brief background 
information and staff recommendations as to whether the evidence warrants the appointment 
of a Board of Inquiry. However, documents reflecting interviews with witnesses, and 
"records of intake" are not "reports." (Orders #P-449, P-510, P-598) 


"Case Disposition" records, created by the Ontario Human Rights Commission during an 
investigation, are "reports" under this section. These records contain the background of the 
complaint, the grounds for the allegation, an analysis of the results of the investigation and 
staff recommendations. "Records of Intake, Conciliation and Investigation" are not "reports" 
because they consist solely of a recording of facts relating to the complaint. (Order #P-492) 
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° An Ontario Human Rights Commission record containing the officer’s response to parties’ 
submissions was held to be a report. (Order #P-973) 


(b) The Following Are Not "Reports" 


° An Ontario Human Rights Commission investigation resulted in the creation of the 
complainant's handwritten notes, notes of telephone conversations and interviews, the officer's 
plans regarding the conduct of the investigation and notes taken by the officer during a 
hearing. These records are not "reports" as the term is used in this section. (Order #P-403) 


° A handwritten account of a Human Rights Officer's conversation with a third party during an 
investigation does not constitute a "report." (Order #P-510) 


° A "fact sheet" and "intake report," completed by a human rights officer during the initial 
stages of an investigation by the Human Rights Commission, contain recordings of fact rather 
than a formal statement of the results of the investigation. As a result, the records are not 
"reports" as envisaged by this section. (Orders #P-363, P-417) 


° A "case closing statistical data report" is not a "report" under this section. The Commission 
ruled that the record merely captures the statistics regarding the manner in which a case is 
resolved, the nature of the settlement and the hours spent working on the file. In addition, 
notes of interviews with individuals conducted as part of an investigation are not "reports." 

(Order #P-598) 


Other 


(a) The Following Are "Reports" 


° Investigation reports prepared in the course of investigations under the Truck Transportation 
Act are "reports" because they summarize the investigations, make findings of fact and draw 
conclusions about the validity of the complaints. Since the other parts of the test in Order 
200 were met, the exemption applied. (Order P-390) 


° The Ministry of Consumer and Commercial Relations, through its Cemeteries Branch, 
enforces and regulates compliance with the Cemeteries Act. Failure to comply with the Act 
may result in a prosecution. The exemption in this provision applies because the records 
generated in an investigation are "reports" that were prepared by an investigator with the 
Investigations and Enforcement Branch of the ministry, which has the function of enforcing 
and regulating compliance with the Cemeteries Act. (Order #P-410) 


° Memoranda prepared by the Metropolitan Toronto Licensing Commission, in respect of a by- 
law enforcement investigation, are "reports" under this section. The records analyze the facts 
that were observed and consist of a formal statement or account of the results of the 
investigation. (Order #M-158) 
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° "Case Summaries" prepared by an investigator employed by the Public Complaints 
Commission is a "report." It contains the conclusions reached in respect of the allegations 
as well as recommendations to the Police Complaints Commissioner. (Order #P-659) 


° Records created by an inspector as a result of an investigation under the Real Estate and 
Business Brokers Act of a real estate broker were "reports." The records included 
information compiled as part of the investigation as well as inspection reports. For example, 
general ledger, list of salespersons, trust accounts, term deposits, letters and deposit receipts 
were considered "reports." (Order #P-670) 


° Records created as a result of investigations conducted by the Ministry of Consumer and 
Commercial Relations under the Real Estate and Business Brokers Act are "reports". The 
ministry is an agency with law enforcement responsibilities in this regard and the records are 
formal accounts of the investigations. (Order #P-701) 


° Inspection reports, deficiency notices and other records related to inspections and 
investigations concerning compliance with the Ontario Building Code Act and the Ontario 
Building Code do not qualify as "reports" under this provision because they only contain 
recordings of fact. (Order #M-364) 


° Documents containing investigative results and analysis used to support the Ministry's 
revocation of a licence constitute "reports" for the purposes of this section. They were 
prepared as part of the investigation into the business affairs of a collection agency and 
prepared by the Ministry in the context of its responsibilities to enforce the provisions of the 
Collection Agencies Act, qualifying them for this exemption. (Order #P-952) 


° An occupance report prepared by a bylaw enforcement officer for the bylaw enforcement 
administration of a municipality was a report within the meaning of this section. (Order #M- 
560) 


(b)_ The Following Are Not "Reports" 


° A Licensing Enforcement Officer's notes in a notebook, in respect of an investigation, are not 
a "report" because the notes are not a formal statement or account of the results of the 
Officer's work; they are a series of entries outlining observations with respect to the 
investigation. (Order #M-17) 


° A Weed Inspection Report is a not a "report" under this section. The reports contain 
chronological outlines of the inspector's activities over the reporting period and provide some 
detail of the investigations, inspections and enforcement efforts undertaken. The inspector 
is appointed under the Weed Control Act, which provides him or her with the duty to enforce 
the Act. Despite this, the report is not prepared as part of individual investigations. The 
report is an outline of all the inspector's activities and it is prepared for council as part of the 
employer\employee relationship. (Order #M-176) 
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° Letters from the Director of Investigative Services to the Chief Investigator of the Ontario 
Securities Commission (OSC) which stated that an investigation had been commenced against 
an individual were not "reports." The letters did not collate or consider information. Other 
records prepared during the investigation did qualify as "reports." For example, a 
memorandum that summarized and commented on the contents of the investigation report and 
made recommendations about the matter was a "report." (Order #P-548) 


° Notes of questions that Ontario Securities Commission investigators wanted to ask, a memo 
prepared by legal counsel commenting on matters under investigation, handwritten notes 
concerning issues under investigation and notes taken by the law enforcement agency's 
counsel at a meeting with an affected party are not "reports" under this subsection. An 
"analysis" of the investigation that was prepared in the course of the investigation was a 
"report" under this subsection. (Order #P-583) 


° The "Review Officer Final Report," the "Application for Review Services," and notes of 
meeting dates and positions of representatives of the parties prepared by the Review Officer 
appointed under the Pay Equity Act are not "reports" as the term is used in this section. The 
final report is used for statistical purposes and record keeping and does not include more than 
statements of fact. (Order #P-653) 


° While it is possible that a "report" can include appendices or attachments as an integral part 
of the document, a letter from the Regional Coroner is not integral to the formal accounting 
of the results of the collation and consideration of information in a Sudden Death Report and 
therefore this section does not apply to it. (Order #M-544) 


ss.(2)(a)--Internal Investigations that are not ''Law Enforcement" 


(See as well, s.2 definition of ''law enforcement" for more cases in respect of internal 
investigations.) 


° Records created as a result of an investigation conducted by the Professional Standards 
Branch of a Board of Commissioners of Police, and not the Ontario Civilian Commission on 
Police Services, are not exempt under this provision. The Professional Standards Branch is 
a body responsible for reviewing internal employment-related disciplinary matters, and is not 
a regulatory or law enforcement agency involved in "law enforcement" activities as the term 
is used in the Act. The record at issue was created as a result of an investigation that was 
conducted by the police in their role as an employer, not as a regulatory or law enforcement 
agency. This was so even though the report was the basis for an investigation conducted by 
the Ontario Civilian Commission on Police Services. (Order #M-98) 


° Where an institution is conducting an internal investigation, and not one that relates to its 
external regulatory activity, the records are not covered by this exemption. The institution 
is not in the position to enforce any offence following the investigation. (Re Solicitor 
General of Ontario et al. and Assistant Information and Privacy Commissioner et al., 
(1993), 102 D.L.R. (4th) 602 (Ont.Div.Ct.)) 
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° Where a record was prepared in the course of a supervisor's internal investigation into the 
conduct of an officer of the court, it was not an investigation that carried with it the possibility 
of a "law enforcement" proceeding. As a result, this section does not apply. (Order #P-392) 


ss.(2)(b) 


° Records concerning an internal investigation into the operation of a training school, and the 
conduct of certain employees at the training school are not law enforcement records. Since 
the records do not identify an individual as a "young person" who has been deal with under 
the Young Offenders Act, the disclosure would not constitute an offence. The Young 
Offenders Act does not apply since these records are not records referrable to an investigation 
into an alleged offence committed by a young person. (Order #P-352) 


ss.(2)(c) 


“ In order for a record to be a "law enforcement record," an institution must establish that it has 
a law enforcement mandate. While the Workers' Compensation Board does have the power 
to impose penalties or sanctions in certain contexts, it does not in relation to allegations of 
fraud. Allegations of fraud must be dealt with by the police and prosecuted by the Crown 
attorney's office. (Order #M-315) 


ss.(2)(d) 


° This provision cannot be used to deny access to a requester who is no longer in custody or 
under the control or supervision of a correctional authority and is seeking information about 
himself. The purpose of this provision is to allow an appropriate level of security with respect 
to the records of individuals in custody or under supervision. (Orders #98, P-352, P-399, 
P-460, P-675) 


° In this case, records that were created almost 10 years ago and which related to investigations 
that have long since been completed would not interfere with the ministry's ability to carry out 
its mandate in respect of an individual who is no longer under the supervision and control of 
the ministry. (Order #P-399) 


° Where the records themselves do not describe in any detail how searches for contraband in 
a jail setting are done, the disclosure of the records would not hinder or compromise effective 
execution of search warrants, or utilization of search procedures or techniques within 
correctional facilities. As a result, the records would not be exempt under this provision. 
(Order #P-460) 
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ss.(3) 


In any case, where the head refuses to confirm or deny the existence of the record, discretion 
must be exercised in accordance with established legal principles. (Orders #106, 170 (at 
pages 55-56), 195, 199, 213, P-254, P-255, P-262, P-308, P-344) 


An institution relying on this provision must do more that merely indicate that records of the 
nature requested, if they exist, would qualify for exemption. The institution must establish 
that disclosure of the mere existence or non-existence of such a record would communicate 
to the requester information that would fall under the exemption. In this case, the 
Commission found that the investigation and the nature of the allegations were public 
knowledge and that the exemption would not apply to the disclosure of the mere existence 
of the records. (Orders #P-542, P-543, M-267, M-332, M-329, M-402, M-432) 


Where an institution is ordered not to refuse to confirm or deny the existence of a record, the 
Commission will release the order to the institution before it releases it to the appellant in 
order to provide the institution with an opportunity to review the decision and determine 
whether to apply for judicial review. (Orders #148, P-423) 


The Commission ruled that it was not satisfied that the use of this provision offended the 
Charter of Rights and Freedoms. The Commission noted that it did have the jurisdiction to 
determine Charter issues. (Orders #106, P-254, M-198) 


The application of this provision in an inflexible way to all cases involving a particular type 
of record would represent an improper exercise of discretion. The head must take into 
consideration factors personal to the requester and must ensure that the decision conforms 
to the policies, objectives and provisions of the Act. (Order #P-344) 


In order to use this provision, an institution must provide detailed and convincing evidence 
that disclosure of the mere existence of the requested records would convey information to 
the requester. Where sufficient evidence is not provided, this provision cannot apply. 
(Orders #P-338, P-339, M-46, P-423, M-150, P-542, P-543) 


In this case, the Commission ordered the institution to confirm or deny the existence of the 
records in question because it had not provided any representations in support of the refusal 
to confirm or deny. The Commission noted that a requester who is denied the right to know 
whether a record exists or not is in a very different position than a requester who is denied 
access to arecord. The Commission ruled that the discretion that the institution has in this 
regard should be exercised in only rare cases. Where there is a discretionary exemption, in 
the absence of representations in support of the exemption, the application of the exemption 
will not be upheld. (Order #M-150) 
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ss.(4) 


The fact that the decision under this subsection is appealed to the Commissioner does not 
signify to the appellant that the record does exist. The Commissioner will review the type 
of record sought, and the appellant may argue that the type of record sought ought to be 
released. (Order #106) 


The Commission found that the police services board could refuse to confirm or deny the 
existence of certain records related to their computer systems. The information was exempt 
under ss.(1)(i) and (1) of this exemption. (Order #M-329) 


The Commission denied the police the ability to refuse to confirm or deny the existence of any 
investigations into the operation of any computer bulletin board services. While the records 
themselves were held to be exempt under this exemption, the Commission found that the 
disclosure of the mere existence of the records was mandated. (Order #M-402) 


The Commission found that this provision did not apply to a request for records allegedly 
kept by the police on individuals who demonstrate. The Commission noted that a police chief 
was quoted in the media as stating that these sorts of records were routinely kept. 
Consequently the Commission could not find that the mere disclosure that the records exist 
would contravene ss.(1) or (2). (Order #M-432) 


Even though it may be appropriate for an institution to refuse to confirm or deny the existence 
of a record at the time of the request, the Commissioner may nonetheless order disclosure of 
the records if circumstances have changed at the time of the appeal. In this case, where a 
criminal investigation was concluded and criminal charges were laid, the Commissioner 
concluded that communicating the existence or non-existence of a record would not 
communicate information to the appellant which would fall under the law enforcement 
exemption. (Order #M-450) 


To determine whether an inspection is "routine," one must review the practice of the agency. 
The fact that complaints are regularly investigated does not make them "routine." Complaint- 
driven inspections cannot be said to be "routine." (Orders #136, 137, P-323, P-480) 


Inspections carried out by the Ministry of Financial Institutions under the Mortgage Brokers 
Act are "routine" where they are initiated solely by the institution in furtherance of its general 
regulatory role and where no reference is made to any specific complaint. This is true even 
though the inspections are conducted on a discretionary basis and not at regular intervals. 
Personal information in routine inspections may, if exempt under the personal information 
exemption, be severed. (Order #P-323) 


"Routine" inspections are those that are not complaint-driven. The determination of whether 
an inspection is "routine" does not depend on the degree of complexity or sensitivity of the 
records. Where inspections or examinations are required to be done under the Loan and 
Trust Corporations Act (LTCA, s.184) on a periodic basis, the inspections or examinations 
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are "routine" as contemplated by this provision. However, where the inspection is done under 
s.183 of the LTCA, at the discretion of the director, then the inspection is not "routine." 
(Order #P-480) wa 


‘ent 
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s.15 RELATIONS WITH OTHER GOVERNMENTS/ s.9 
RELATIONS WITH GOVERNMENTS 


A head may refuse to disclose a 
record where the disclosure 
could reasonably be expected 
to, 


(a) prejudice the conduct of 
intergovernmental relations by 
the Government of Ontario or an 
institution; 


(b) reveal information 
received in confidence from 
another government or its 
agencies by an institution; or 


(c) reveal information 
received in confidence from an 
international organization of 
states or a body thereof by an 
institution, 


and shall not disclose any such 
record without the prior 
approval of the Executive 
Council. 


(1) A head shall refuse to 
disclose a record if the 
disclosure could reasonably be 
expected 


to reveal information the 
institution has received in 
confidence from, 


(a) the Government of Canada; 


(b) the Government of Ontario 
or the government of a province 
or territory in Canada; 


(c) the government of a 
foreign country or state; 


(ad) an agency of a government 
referred to in clause (a), (b) 
OL C); OL 


(e) an international 
organization of states or a 
body of such an organization. 


(2) A head shall disclose a 
record to which subsection (1) 
applies if the government, 
agency or organization from 
which the information was 
received consents to the 
disclosure. 


FIPPA MFIPPA 


s.15 SUMMARY OF ORDERS/PRIVACY REPORTS s.9 
General 
° For a record to qualify for exemption, an institution must show: 1) the records reveal 


information received from another government or its agencies; and 2) the information was 
received by an institution; and 3) the information was received in confidence. (Order #P- 
883) 


° A head must apply his or her discretion to each record and cannot rely simply on "practical 
experience" to exempt a group of records under this exemption. (Order #56) 


° This exemption requires that the expectation that disclosure of a record could prejudice the 
conduct of intergovernmental relations or reveal information received in confidence by the 
institution from another government or its agencies, must not be fanciful, imaginary or 
contrived, but rather one that is based on reason. (Orders #P-270, P-293, P-480) 


° The Commission confirmed that reasonable expectation of harm required that the institution 
establish a clear and direct linkage between the disclosure of the information and the harm 
alleged. The Commission approved of the position taken by the Federal Court of Appeal in 
Canada Packers Inc. v. Canada (Minister of Agriculture) [1989] 1 F.C. 47 at 59-60, where 
the Court indicated that a "reasonable expectation of probable harm" was required. It also 
approved of the Federal Court Trial Division's decision in The Information Commissioner of 
Canada v. The Prime Minister of Canada, unreported, November 19, 1992, where the Court 
stated that the mere "possibility" of harm was not sufficient. The Court held that descriptions 
of possible harm, even in substantial detail, are insufficient in themselves. Justice Rothstein 
stated that: 


The Court must be given an explanation of how or why the harm alleged would result 
from disclosure of specific information. If it is self-evident as to how and why harm 
would result from disclosure, little explanation need be given. Where inferences must 
be drawn, or it is not clear, more explanation would be required. The more specific 
and substantial the evidence, the stronger the case for confidentiality. The more 
general the evidence, the more difficult it would be for a Court to be satisfied as to 
the linkage between disclosure of particular documents and the harm alleged... While 
the fact that the same or similar information is public is not necessarily conclusive of 
the question of whether or not there is a reasonable expectation of harm from 
disclosure of the information sought to be kept confidential, the burden of justifying 
confidentiality, would...be more difficult to satisfy. 


(Order #P-534) 
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° A proposed agenda and other records which would reveal the substance of Ontario's proposal 


to the federal government for resolving an international trade dispute were exempt. (Order 
#P-883) 


° This order established a three part test for records to qualify under this section. In this Order, 
the test was restated, for the purpose of making it more straightforward: (Order #210) 


Le the relations must be intergovernmental, that is relations between an 
institution and another government or its agencies; and 


Ds disclosure of the records could give rise to a reasonable expectation of 
prejudice to the conduct of intergovernmental relations. 


In this case, the Commission determined that the requested records, if disclosed, could reasonably 
be expected to prejudice intergovernmental relations between Ontario and Canada. This presumption 
was based on the sensitive and complex nature of land claims negotiations generally and the 
particulars of these records which included the need for ongoing negotiations to implement a land 
settlement agreement. (Order #P-908) 


s.15(a) and (b) 


° While Atomic Energy of Canada Ltd. (AECL) and Ontario Hydro are not governments, they 
are capable of conducting intergovernmental relations on behalf of their respective 
governments. As a Crown corporation, AECL exercises its powers only as an agent of the 
Crown. Similarly, Ontario Hydro is a Crown corporation and an agent of the Ontario 
government. Where they conduct business through a joint committee of representatives, 
information received by Ontario Hydro from AECL may be covered by s.15(b) [FIPPA]. 
(Order #P-270) 


° A draft agreement between the federal government and the United States concerning beer 
trade was exempt. (Order #P-883) 


s.15(a) 


° To qualify for exemption an institution must establish that: 1) disclosure of the records could 
give rise to an expectation of prejudice to the conduct of intergovernmental relations; and 2) 
the relations which it is claamed would be prejudiced must be inter- governmental, that is 
relations between an institution and another government or its agencies; and 3) the 
expectation that prejudice could arise as a result of disclosure must be reasonable. (Order 
#P-883) 


° A record that discloses the fact that a company will engage in negotiations with the federal 
government does not relate to intergovernmental relations between the province and the 
federal government. Also, the disclosure of a record containing an undertaking by the 
province to negotiate with the federal government cannot reasonably be expected to prejudice 
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intergovernmental relations. (Orders #87, 210, P-270, P-293, P-388, P-435, P-630) 


The fact that disclosure of the records would prejudice the relationship between the mining 
industry and the federal and provincial governments is not sufficient to satisfy this provision. 
It is intergovernmental relations that must be prejudiced in order to satisfy this exemption. 
(Order #P-388) 


The possibility that disclosure of the record would prejudice the relationship between the 
private sector and the government is not covered by this exemption. The prejudice must be 
to intergovernmental relations. (Order #P-435) 


A settlement proposal received by the provincial government between the Algonquins of the 
Golden Lake First Nation (AGL) and the Government of Canada and the Government of 
Ontario was held to be exempt under this provision. The Commission was satisfied that the 
process was sensitive and confidential and that prejudice between Ontario and Canada would 
result from untimely disclosure. In addition, the Commission ruled that the negotiations 
between Ontario and Canada are intergovernmental in nature. (Order #P-630) 


Disclosure of correspondence between counsel at the Ministry of the Attorney General and 
the British Lord Chancellor's Department in respect of the Hague Convention on the Civil 
Aspects of International Child Abduction could reasonably be expected to prejudice 
intergovernmental relations. (Order #P-236) 


Correspondence between the senior justice officials of two governments that deals with highly 
sensitive and controversial issues may be exempt. (Order #123) 


The relations in question must be intergovernmental rather than among agencies of the same 
government. (Order #P-859) 


Minutes of a meeting attended by federal and provincial tax administrators regarding the 
interpretation of tax laws fell under this exemption. (Order #P-876) 


Although the Federal government had not been provided with copies of the communications 
strategy for public consultation regarding fishing rights for First Nations, these records relate 
to matters in which the Federal Government had an interest and relate to its relationship with 
the province. (Order #P-961) 


The fact that the two Federal Government Departments most closely connected with the 
request had consented to the disclosure of certain of the records does not mean that 
disclosure would not prejudice the conduct of intergovernmental relations between Ontario 
and Canada. In this case, Ontario's argument persuaded the Commission that the exemption 
applied.(Order #P-961) 
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s.15(b) 


° Section 15(b) [FIPPA] is intended to protect the free flow of information from other 
governments or their agencies to Ontario institutions which are carrying out their respective 
"governmental" functions. It does not apply to records provided by Revenue Canada to the 
institution where the relationship was that of tax collector and taxpayer. (Order #P-263) 


° This provision may be satisfied where information is received implicitly in confidence. 
Nevertheless, the institution must provide sufficient evidence that the information was 
received in confidence. (Orders #P-304, M-128, M-221, P-627) 


° A municipality is not "another government" for the purposes of s.15(b) [FIPPA]. (Order 
#69) 
° This provision cannot apply to records that were sent from the institution to the other 


government. (Order #P-278) 


° Records compiled by the Royal Canadian Mounted Police (RCMP) regarding arson and fraud 
investigations of the requester are provided in confidence to the provincial police force. The 
records are then given to the Ministry of the Attorney General for the prosecution. This 
exemption is satisfied because the RCMP is an agency of another government and the records 
were received in confidence. The expectation of confidence continued when the police 
provided the documents to the ministry. (Order #P-368) 


° Information supplied in confidence by the Federal Health Board is covered by s.15(b) 
[FIPPA]. (Order #68 and see Orders #210, P-278, P-304, P-369 for other examples) 


° Records prepared by the federal government for the institution in respect of an in camera 
federal inquiry are covered by section 15(b) [FIPPA]. (Order #123) 


° Notes made from manuscripts from an in camera inquiry fall within s.15(b) [FIPPA] when 
they are provided to a provincial government ministry from the federal government. 
Similarly, the transcript of a confidential meeting between governments is exempt under 
s.15(b) [FIPPA]. (Orders #123, 124) 


° Where records about an individual were received by the Ontario Insurance Commission and 
the Ontario Securities Commission from the Royal Canadian Mounted Police in confidence, 
they are exempt under this provision. (Order #P-452) 


° Records received by the Ministry of Finance from the Canada Deposit Insurance Corporation, 
in respect of the ministry's regulation of loan and trust companies, were provided in 
confidence and were exempt under this provision. (Order #P-480) 


° The Commission found that this exemption applied to a report received by the Ontario Native 
Affairs Secretariat (ONAS) from Indian and Northern Affairs Canada (INAC) relating to a 
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First Nations land claim. It was determined that the Government of Canada forwarded 
sensitive information contained in its historical reports only to the parties to the negotiations 
involved in land claims and that these materials were supplied in confidence. The protocols 
between the parties to the negotiations supported the confidential nature of the information. 
(Order #P-730) 


s.9(1)(a) MFIPPA : NOTE: This section is unique to MFIPPA; It is comparable to s.15(b) 
of FIPPA 


° Records provided by the Department of National Defence (DND) to a City to plan for a 
public display of military equipment were not exempt under this provision. At the time the 
records were provided to the City, no reference to confidentiality was made. The records 
were provided in respect of previous events and had at one time been distributed to members 
of the public who were involved in planning the previous events. Even though an expectation 
of confidentiality was alluded to in subsequent meetings with the DND, the Commission 
found that the "in confidence" test had not been met. (Order #M-151) 


s.9(1)(a) MFIPPA : NOTE: This section is unique to MFIPPA; It is comparable to s.15(b) 
of FIPPA 


° Computer printouts of the criminal history of the appellant were obtained electronically from 
the Canadian Police Information Centre (CPIC). The information in CPIC is comprised of 
information originally entered in the system by various law enforcement agencies, including 
non-federal sources. The Royal Canadian Mounted Police (RCMP), while responsible for the 
administration and maintenance of the system, is only one of the contributors of information. 
The mere fact that the RCMP administers and maintains CPIC does not make the RCMP the 
source of all information that resides in the system. Only the retrieval of information 
originally supplied to CPIC by the RCMP can be considered to be "received" from the 
RCMP. In this case, the information received from CPIC was originally supplied by the local 
police force itself. As a result, this exemption does not apply. (Orders #M-128, M-363) 


° In this case the information entered on Canadian Police Information Centre. was obtained in 
confidence from the Royal Canadian Mounted Police, Immigration and Passport Branch. As 
a result, the Commission found that this exemption applied. (Order #M-363) 


° Confidential records received by the police from various agencies of the government of 
Canada, Ontario and the United States were exempt under this provision. The records 
derived from the Royal Canadian Mounted Police, the Federal Department of External Affairs 
and the Department of Justice, the ministries of the Solicitor General and the Attorney 
General in Ontario and United States police agencies. (Order #M-202) 
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FIPPA 
s.16 DEFENCE 


A head may refuse to disclose a 
record where the disclosure 
could reasonably be expected to 
prejudice the defence of Canada 
or of any foreign state allied 
or associated with Canada or be 
injurious to the detection, 
prevention or suppression of 
espionage, sabotage or 
terrorism and shall not 
disclose any such record 
without the prior approval of 
the Executive Council. 


MFIPPA 


No comparable section 


FIPPA MFIPPA 
s.17 THIRD PARTY INFORMATION s.10 


(1) A head shall refuse to disclose a record that reveals a trade 
secret or scientific, technical, commercial, financial or labour 
relations information, supplied in confidence implicitly or 
explicitly, wher (FIPPA)/i£ (MFIPPA) the disclosure could 
reasonably be expected to, 


(a) prejudice significantly the competitive position or 
interfere significantly with the contractual or other 
negotiations of a person, group of persons, or 
organization; 


(b) result in similar information no longer being supplied to 
the institution where it is in the public interest that 
similar information continue to be so supplied; 


(c) result in undue loss or gain to any person, group, 
committee or financial institution or agency; or 


(ad) reveal information supplied to or the report of a 
conciliation officer, mediator, labour relations officer 
or other person appointed to resolve a labour relations 
dispute. 


(2) A head shall refuse to No comparable section. 
disclose a record that reveals 
information that was obtained 
on a tax return or gathered for 
the purpose of determining tax 
liability or collecting a tax. 


CONSENT TO DISCLOSURE 


(3) A head may disclose a (2) A head may disclose a 
record described in subsection record described in subsection 
CL) mor 22) Ci) 


if the person to whom the information relates consents to the 
disclosure. 


FIPPA MFIPPA 
s.17 SUMMARY OF ORDERS/PRIVACY REPORTS s.10 


ss.(1) - General 


° All three parts of the test must be satisfied. The burden of establishing the exemption lies 
with the party resisting disclosure. (Orders #36, 42, 69, 80, 87, 91, 101, 179, 203, P- 
228, P-241, P-246, P-247, P-248, P-251, P-257, P-269, P-270, P-276, P-278, P-284, P- 
286, P-290, P-293, P-295, P-314, P-318, P-323, P-340, P-359, P-367, P-373, P-385, P- 
388, P-400, P-408, M-10, M-37, M-65, M-87, M-92, P-418, P-419, P-420, M-91, M- 
94, P-431, P-435, P-444, P-454, M-130, P-463, P-479, P-480, P-493, P-497, P-489, P- 
500, M-169, P-512, P-513, P-520, P-522, P-528, P-529, P-531, P-532, M-183, M-185, 
M-186, M-187, M-188, M-189, M-192, P-545, P-561, P-604, M-231, P-581, P-582, P- 
584, M-238, M-221, P-576, P-592, M-242, P-605, P-607, P-609, P-610, M-250, M- 
258, P-627, M-273, M-277, P-641, M-284, M-286, P-668, M-303, P-647, P-653, P- 
655, P-661, M-288, P-670, M-315, P-677, M-333, P-703, P-697, P-699, P-705, M-335, 
P-707, P-710, P-711, M-335, P-715, P-719, M-342, M-344, M-345, M-346, P-725, P- 
728, P-729, P-734, M-364, P-742, P-750, P-765, P-771, P-777, P-779, P-788, M-412, 
M-430, P-798, P-801, M-424, P-800, P-791, M-420, P-829, M-441, P-834, P-837, P- 
838, M-531, ( Re Workers’ Compensation Board and Mitchinson, Assistant 
Information and Privacy Commissioner, (1995), 23 O.R. (3d) 31 (Div. Ct.)) 


° Records created by an employee of an institution could not qualify as third party 
information under this exemption. (Order #P-441) 


° It is unfair to preclude an institution from relying on a mandatory exemption for records 
that have been released without its knowledge.(Order #P-901) 


° A tender submitted to an institution becomes the property of the institution and so is 
subject to this legislation. This means that the information would be available for access to 


the public, pursuant to the provisions of the Act. (Order # M-511) 


° This exemption does not apply to the assessment roll because the Assessment Act places 
this information in the public domain.(Order #P-931) 


ss.(1)--The First Part of the Test--General 


° Purchase order numbers do not fit any of the categories mentioned in part one of the test. 
(Order #M-531) 


° Land size is not "scientific, technical, commercial, financial or labour relations 
information." (Order #87) 
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° A list of employers who were required to pay levies or fines under the Workers’ 
Compensation Act is not the kind of information described in the introductory words of 
this section. (Order #P-373) 


° Names and addresses of employers held by the Workers’ Compensation Board and listed 
in descending order based on the amount of penalty and the rank in relation to other 
employers is information that has direct commercial, financial and labour relations effect. 
This information was exempt because it would reveal third party information by inference. 
(Re Workers’ Compensation Board and Mitchinson, Assistant Information and 
Privacy Commissioner, (1995), 23 O.R. (3d) 31 (Div. Ct.)) 


ss.(1)--The First Part of the Test--Trade Secret 


° The Commissioner adopted the definition of "trade secret" from the proposed Trade 
Secret Protection Act (Alberta, 1986). Section 1(b) states that "trade secret" means 
information including, but not limited to, a formula, pattern, compilation, programme, 
method, technique, or process or information contained or embodied in a product, device 
or mechanism which (i) is, or may be used in a trade or business, (ii) is not generally 
known in that trade or business, (111) has economic value from not being generally known, 
and (iv) is the subject of efforts that are reasonable under the circumstances to maintain its 
secrecy. The latter test cannot be established by arguing that the record is subject to the 
Copyright Act because sections 27(2)(1) and (j) of that Act state that the disclosure of 
records under an access to information scheme is not an infringement of copyright. 
(Orders #M-29, M-37, M-65, P-418, P-420, M-94, P-500, P-561, P-707, M-542) 


° A proposal concerning a tender for a Child Care Conversion Project was a "trade secret." 
The proposal described the necessary features of the valuation process, the important 
issues to be considered and a methodology to address the issues. The methodology was 
the description of the manner in which child-care centres would be assessed. The method 
was contained in the product, which was the provision of business valuation services. The 
particular business valuation was unique to the third party and had economic value. The 
third party believed that the proposal would be subject to the non-disclosure terms as set 
out in the institution's "Request for Proposal." (Order #P-500) 


° Information concerning the construction of the retractable roof of SkyDome was "trade 
secret" information that met the first part of the test for this exemption. The records 
showed unique construction processes and techniques, together with testing procedures, 
for the roof seals. The information represented an acquired body of knowledge, 
experience and skill relating to the development of certain techniques, methods and 
processes unique to the construction of the SkyDome structure. The Commission found 
that the knowledge base or learning curve, conferred proprietary rights on its owners. The 
information had economic value and was subject to efforts to keep it confidential. While 
the information was circulated to a construction management group, it was done so on 
express terms that it be kept confidential. (Order #P-561) 
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® 


° The contents of a land use permit that authorized a hunting lodge to conduct a bear hunt 
at a specific camping site cannot be said to be a programme, method, technique or process 
which is not generally known in the hunting trade. It is not therefore trade secret 
information. (Order #P-707) 


ss.(1)--The First Part of the Test--Commercial Information 


° Information relating to the buying, selling or exchange of merchandise or services is 
"commercial" information. (Orders #47, 91, 166, P-394, P-418, P-419, P-420, P-431, P- 
493, P-582, P-607, P-610, M-258, P-765, P-788) 


° "Commercial" information is distinct from "financial" information. "Commercial" 
information is information that relates solely to the buying, selling or exchange of 
merchandise or services. The term "commercial" information can apply to both profit- 
making enterprises and non-profit organizations, and has equal application to both large 
and small enterprises. (Orders #P-493, P-520, P-531, M-185, M-186, M-187, P-655, 
M-288, P-661, P-742) 


° The characterization of the information must be derived from the content of the record, 
rather than from the motives of the requester. Information about government programs, 
which supports the drawing of inferences about commercial activity that is related to those 
programs, is not itself "commercial information." (Order #179, P-318) 


° Information does not qualify as "commercial" information simply because it is contained in 
a business or commercial proposal. As a result, in this case a copy of a landfill gas 
utilization proposal submitted by a named company did not qualify as "commercial" 
information. (Orders M-185, M-186, M-187) 


° Minutes of board meetings do not automatically qualify as "commercial" information 
solely because the board is engaged in commercial activities. Records that indirectly relate 
to the business of marketing a product, such as updates about meetings of other marketing 
boards, discussions of lobbying efforts and seminars attended by board members are not 
"commercial" information, while accounts of negotiations for the sale of the product and 
updates of pricing and sales statistics are "commercial" information. Generalized 
references to government programs or customs issues are not "commercial" information. 
(Order #P-400) 


° Records do not contain "commercial" information under this section simply because they 
were purchased from the affected party. (Order #M-29) 


° The names of agencies that are alleged to have engaged in illegal practices cannot be 
characterized as "commercial" information as contemplated by this provision. (Order #P- 
340) 
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° A proposal developed by a school board in conjunction with Apple Canada Inc. for an 
advanced technology secondary school was not "commercial" information. (Order #M- 


65) € 


° A market research study that investigated the economic feasibility of developing a 
particular commercial operation is "commercial" information. (Orders #41, P-222) 


° Any information that would disclose that an application was made for listing a new 
product in the Drug Formulary constitutes "commercial" information. (Order #68) 


° Records referrable to product information regarding pricing and market considerations is 
"commercial" information. (Orders #47, 70, 101, 166 P-246, 269, P-367) 


° The mailing list of dairy producers is "commercial" information. The Ontario Milk 
Marketing Board (OMMB) is a commercial organization, and the mailing list is a valuable 
asset in relation to the sale of advertising space in the OMMB's magazine. (Order #76) 


° Information regarding the sale of land is "commercial." (Orders #87, P-251) 
° Contracts for the purchase of open and secure custody, and detention services and 


programs are "commercial" information. (Order #91) 


° Records that relate to the sale and purchase of goods and that outline a party's offer to 
supply an institution with products for specified unit prices contain "commercial" 
information. (Order #P-408) 


° Tender documents that describe communications strategies contain "commercial" 
information. (Orders #P-418, P-419, P-420) 


° Records related to negotiations between a mining company and two First Nations bands 
contained "commercial" information. The information included details of a commercial 
undertaking between the parties. (Order #P-512) 


° In this case, the disclosure of the amount of electricity purchased by Hydro from the 
affected party would reveal the affected party's sales figures. As such, the information was 
"commercial" in that it related to the buying, selling or exchange of merchandise or 
services. (Order #P-531) 


° The Commission determined that a proposal from a non-profit federation regarding the 
licensing of hair stylists in Ontario contained "commercial information." The proposal 
described the proposed structure, operation and maintenance of a process for the self- 
regulation of the hairstyling trade and contained information about the type of services and 
the manner in which the federation would provide these services to its members under a 
scheme of self-regulation of the profession. (Order #P-742) 
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° The list of respondents to a survey related to the expansion of Seneca College of Applied 
Arts and Technology as part of market research is not "commercial information." The 
Commission noted that the term "commercial information" is to be given specific and 
narrow interpretation and that while market research might fall within the definition in 
certain cases, the list of respondents to this survey did not. (Order #P-788) 


° The list of respondents to a survey related to the expansion of Seneca College of Applied 
Arts and Technology as part of market research is not "commercial information." The 
Commission noted that the term "commercial information" is to be given specific and 
narrow interpretation and that while market research might fall within the definition in 
certain cases, the list of respondents to this survey did not. (Order #P-788) 


° The pricing structure of a liquor product sold by the LCBO including the price paid by the 
Liquor Control Board of Ontario (LCBO), insurance and freight costs, taxes and profit 
margin and mark-up is commercial information. (Order #P-905) 


e Notices, which are governed under the Tree Act, contain commercial information. (Order 
#M-522) 


ss.(1)--The First Part of the Test--Financial Information 


° Financial information refers to specific data (Order #80), and is information that relates 
to finance or money matters. (Orders #47, P-607, P-610) 


° The price paid for land, tax information, conversion rates, default consequences and 
interest incentives regarding loans are "financial information." (Orders #87, P-251) 


ss.(1)--The First Part of the Test--'"'Commercial" and ''Financial" 


° The unit pricing information contained in a tender bid constituted financial and\or 
commercial information. (Order #166) 


° The price of a contract entered into by the institution and a certain affected person is 
either "commercial" or "financial" information. (Order #P-489) 


° The disclosure of records that contain a description of the work done or services rendered 
by a third party or its subcontractors and the corresponding prices and charges in 
connection with the demolition of a building would reveal commercial or financial 
information. (Order #M-192) 


ss.(1)--The First Part of the Test--Scientific Information 
° Scientific information is information belonging to an organized field of knowledge in either 


the natural, biological or social sciences or mathematics. In addition, it must relate to the 
observation and testing of specific hypotheses or conclusions and be undertaken by an 
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expert in the field. Finally, scientific information must be given a meaning separate from 
"technical" information in this provision. The Commission found that historical research 
did not contain "scientific" information. (Orders #P-454, P-463, P-545) | e 


ss.(1)--The First Part of the Test--Technical Information 


° Technical information is information belonging to an organized field of knowledge that 
would fall under the general categories of applied sciences or mechanical arts. Examples 
of these fields would include architecture, engineering or electronics. It will usually 
involve information prepared by a professional in the field and describe the construction, 
operation or maintenance or a structure, process, equipment or thing. "Technical" 
information is distinct from "scientific" information. The historical research in these 
documents is not "technical" information. (Orders #P-454, P-463, P-479, P-561, P-582, 
P-610) 


° Consultants' reports, the work programs and schedules and the interoffice memoranda 
prepared by the institution in relation to a development proposal were "technical" 
information. The records contained analyses of the consultants' reports and comments on 
the proposal and thus contain technical information. (Order #M-149) 


° A pay equity matrix chart and its accompanying manual contain technical information. 
(Order #M-37) 


° A consulting engineer's report, indicating structural features of a school, relating to 
asbestos and fire safety, is "technical information." (Order #3) 


° Information regarding boundary negotiations is not "technical information." (Order #69) 


° Building size, construction schedule, quality control, production per person hour and 
budgets are "technical information." (Order #87) 


° The structure of the proposal of a bid, the research design, phasing, study process and 
costing structure is technical and commercial information. (Order #P-222) 


° Records submitted to the Ministry of the Environment in response to a control order 
issued under the Environmental Protection Act contain "technical information." The 
records contained information related to the processes, equipment, and plans required to 
prevent or alleviate effects of the discharge of contaminants into the natural environment 
and reports outlining the steps taken and the results achieved to meet the requirements of 
the control order. (Order #P-513) 


° Records containing environmental testing and analysis of a property are "technical 
information." (Order #P-584) 


° Building plans comprised of architectural, merchandising, structural, mechanical and 
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electrical configurations of the facilities of proposed tenants of a property development 
which were submitted by a developer to a municipality for review prior to issuing a 
building permit under the Building Code constitutes "technical information". (Order #M- 
520) 


° A report containing information which is the result of a technical study by staff of a firm of 
consulting engineers with expertise in the field of environmental testing and analysis was 
found to be scientific and technical information (Order #P-974) 


° Drawings and specifications provided by a licensed professional engineer in support of an 
application for a building permit regarding proposed renovations to a barn is technical 
information. (Order #M-542) 


ss.(1)--The First Part of the Test--"'Scientific'"' and "Technical" 


° Where a member of the Ontario Federation of Anglers and Hunters wrote letters on behalf 
of the Federation and not in the capacity of an expert, the letters did not contain scientific 
or technical information. This factor, together with the lack of scientific and technical 
content of the letters, resulted in this exemption not applying. (Order #P-545) 


ss.(1)--The First Part of the Test--Labour Relations 
° Training grant information is "labour relations." (Order #87) 


° An investigation of an alleged incident at a child-care centre is not labour relations 
information. (Order #121) 


° The phrase "labour relations information" refers to information concerning the collective 
relationship between an employer and its employees. This would include information 
compiled in the course of the negotiation of pay equity plans which, when implemented, 
would effect the collective relationship between the employer and its employees. 
However, the "Application for Review Services" form and notes regarding meeting dates 
and names and positions of employee/employer representatives would not be included in 
what is termed "labour relations information." (Orders #P-653, M-315, P-715) 


° Information about an individual requester does not deal with collective 
employee\employer relations. As a result, this exemption does not apply. (Order #M- 
315) 

ss.(1)--The Second Part of the Test--Supplied 

General 


° The term "supplied" must be differentiated from the term "obtained." Inspection reports 
contain judgments made by government inspectors on what they themselves observed and 
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_ therefore the information is not "supplied" by the third party. As well, sample answers to 


a test that were developed by an institution are not "supplied" by a third party. In order 
to satisfy this part of the test, the information must have been supplied to the institution by 
a third party which, by definition, is not part of the institution. (Orders #16, 53, 122, P- 
257, P-348, M-183, M-572) 


It is plausible to interpret ss.(1) as being applicable to information generated by an 
institution which will, if disclosed, permit the drawing of accurate inferences with respect 
to the nature of confidential commercial information that has been supplied by a third 
party to the institution. As well, ss.(1) could include information supplied by parties other 
than the persons opposing disclosure. (Orders #179, 203, P-218, P-219, P-228, P-241, 
P-246, P-247, P-346, P-385, P-388, P-435, P-472, P-479, P-480, P-493, M-183, P-529, 
P-531, P-545, M-36, P-581, P-604, M-242, P-609, M-277, P-655, M-288, P-661, P- 
677, P-765, M-574) 


While, in general, the fees to be paid for services are negotiated, in this case, the 
Commission ruled that the invoices provided to the institution for services rendered were 
"supplied" for the purposes of this exemption. (Order #M-258) 


To satisfy the "supply" part of the test, it is not necessary to show that the record itself 
was supplied to the institution. The test will be satisfied if it can be shown that 
information contained in the record was originally supplied to the institution. Where an 
intergovernmental memorandum contained the details of a project, which were submitted 
to the institution via the third party's proposal, the disclosure of the information would 
permit the drawing of accurate inferences regarding the information actually supplied to 
the institution. (Orders #P-393, P-493) 


In order to meet this part of the test, the information contained in the record at issue must 
be one and the same as that originally provided to the institution for the purpose of 
creating the record. (Orders #87, 179, 203, 204, M-273) 


Although there is no general provision in the Workers’ Compensation Act which provides 
that employer compulsory return forms are confidential, the forms are marked “all 
information is strictly confidential”. Therefore, names and addresses derived from 
information in these forms was supplied in confidence. (Re Workers’ Compensation 
Board and Mitchinson, Assistant Information and Privacy Commissioner, (1995), 23 
O.R. (3d) 31 (Div. Ct.)) 


Not Supplied 


The contractual information was not "supplied" by the affected party as envisioned by this 
exemption because it was developed as a result of negotiations. Therefore, while certain 
information was "supplied" in order to enter into the negotiations, the final product, the 
contract, did not contain the same information and was not "supplied" by the third party. 
(Orders #87, 179, 203, 204, P-219, P-228, P-241, P-248, P-251, P-263, M-36, P-385, 
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P-388, P-394, P-489, M-183, P-581, M-242, P-609, M-258, M-277, M-335, P-710, P- 
834, M-441, M-574) Also, where the final contract price entered into between an 
institution and a third party reflects a compromise position that is arrived at through the 
process of negotiation, the "supply" part of the test cannot be met. (Order #P-489) 


The Commission was not satisfied that information in an agreement entered into by a 
corporate property owner and the Ministry of Environment and Energy to clean up the soil 
in the area was "supplied" by the property owner. The terms and conditions in the 
agreement were negotiated between the parties. (Order #P-609) 


An appendix to a contract, which contains the terms of reference and job description for 
the position, was, in the Commission's view, created by the institution to outline the 
specific services that it wished to obtain. As a result, the information in the appendix was 
not supplied to the institution and this exemption did not apply. (Order #M-277) 


A record containing penalties and surcharges imposed on employers under the Workers' 
Compensation Act is not "supplied" by the third party employers. This is so even though 
information supplied by the employers is used to calculate the surcharges. It is not 
possible to calculate the actual information provided by the employers from the surcharge 
amounts themselves. (Order #P-373) 


Information that is possessed by the institution only as a result of the function of the 
institution under the Municipal Boundary Negotiations Act is not "supplied" by a third 
party. (Order #69) 


Records disclosing amounts paid by an institution to consultants are not "supplied" by the 
consultants; these payments are determined by the institution. As a result, this exemption 
is not applicable. (Order #P-247) 


Records are not supplied to an institution where they are created as a result of a joint 
meeting between the institution and third party. (Order #P-270) 


Information that is the result of negotiations is not "supplied" even though some of the 
information originated with the third party. Where it is not possible from a review of the 
records to determine which information was supplied by the third party, which information 
originated from the institution and which information is a result of negotiations, the 
second part of the test cannot been met. (Order #M-65) 


Agreements signed by councillors and employees of an institution cannot be "supplied" to 
the institution because these individuals are part of the institution. (Order #M-183) 


Information collected by the Ministry of Health, through inspections carried out under the 
Nursing Homes Act, is not "supplied" by the third party. (Order #P-444) 


A sexual harassment complaint made by an employee of an institution about another 
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employee of the institution is not "supplied" by the complainant. The complaint was 
investigated by an employee of the institution and the information could not be considered 
"supplied" by a third party. (Order #P-549) 


Correspondence between a company and the Metro Toronto Convention Centre regarding 
the Centre's expansion was not exempt under this provision. The information in the 
records reflected the terms negotiated between the parties not information supplied by the 
company to the Convention Centre. (Order #P-801) 


Information pertaining to amounts budgeted for contract payments was not "supplied" 
because it is merely the institution's budget amount committed for payment. (Order #M- 
531) 


Was Supplied 


Where during an inspection information is obtained from the third party's records without 
any interpretation by the inspector, the information is "supplied" by that third party. 
(Order #P-359) 


Information may be "supplied" where it is provided under a statutory requirement. 
(Orders #P-314, P-365, P-400) 


Technological developments that may result in the networking of computer and electronic 
data systems between government institutions and private industry should not preclude a 
business organization from arguing that it "supplied" information to the government. In 
this case, Hydro obtained readings from its meters by using a computer modem, which 
electronically transmits the readings. The issue is whether the information was 
communicated to the government institution by a third party as opposed to being 
generated or created by the government institution itself. As a result, the "supplied" test 
was met. (Orders #P-531, P-607) 


The Review Officer of the Pay Equity Commission does obtain information supplied by 
the parties to a negotiation of a pay equity plan. As well, the Job Evaluation System and 
Gender-Neutral Comparison System and Terms of Reference of the Pay Equity 
Committees was supplied by the parties to the negotiation. (Order #P-653) 


A contract may be supplied to an institution where the institution is not a party to the 
contract. Here, the Art Gallery of Ontario and a foundation had entered into contractual 
agreements regarding an exhibition and the contract was provided to the institution, the 
Ministry of Culture, Tourism and Recreation. As such, the record was supplied to the 
institution. (Order #P-728) 


Applicants for Ontario Film Development Corporation (OFDC) loans ‘supply’ the dollar 
amount of the loan to the OFDC. In most instances, that identical amount 1s provided 
where the loan is approved. (Order #P-729) 


FIPPA Page 10 MFIPPA 


s.17 


January 1996 s.10 


° Where an agreement is not made as a result of negotiation, as where it is a "single source" 
contract, and where the disclosure of the terms of the agreement would disclose the same 
information provided by the third party, this exemption applied. Moreover, in this case the 
third party was able to establish that the terms and conditions were developed solely for 
the institution and that they are not standard in the industry. (Order #P-807) 


° Inducements in a leasehold agreement which prompted the institution to select the 
landlord's property were held to have been "supplied" to the institution. The Commission 
found that the inducements were not negotiated; rather, they were supplied by the landlord 
at his or her own initiative. (Order #P-829) 


e Information which is submitted in Notices, which are governed by the Tree Act, are 
supplied to the institution (Order #M-522) 


° An agreement was held to be supplied by a third party where it contained identical 
information as was supplied in the course of negotiations for the agreement. (Order #M- 
574) 

° While former employees of an institution may be considered as third parties for the 


purpose of this section, the Commission found that their interests may best be addressed 
under the privacy provisions of the Act. (Order #M-596) 


° Through the introduction of its evidence at an arbitration, the affected party, a 
corporation, made available to Hydro and the arbitration panel information which was 
included in the arbitrator’s decision. Therefore, technical, commercial and financial 
information contained in an arbitration decision was “supplied” to Hydro, the institution, 
by a corporation.(Order #P-1000) 


ss.(1)--The Second Part of the Test--"'To the Institution" 


° The second part of the test contemplates that the information must be supplied in 
confidence to the institution. (Order #P-263) 


ss.(1)--The Second Part of the Test--''In Confidence" 
General 


° The expectation of confidence must be reasonable and have an objective basis. The 
following factors may be considered: 1. was it communicated that the information was to 
be kept confidential; 2. was it treated consistently in a manner that shows concern for its 
protection prior to being communicated to the institution; 3. is it otherwise available to 
the public; and 4. was the record prepared for a purpose that would not entail disclosure. 
Where records are already in the public domain, it is very difficult to assert that the harms 
contemplated in this provision will arise. In this case, the building plans were available to 
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the public for viewing at a City office and as a result, the exemption did not apply. 
(Order #P-561, P-829, M-542) 


° Since the Copyright Act will not be violated by reproducing records for the purposes of 
freedom of information statute, an institution may not refuse to grant access to a record in 
its custody or control solely on the basis of a copyright claim. The fact that a record is 
subject to copyright does not, in itself, indicate confidentiality. (Order #M-37, M-542) 


° Simply asserting that information was supplied "in confidence" is not adequate. There 
must be evidence produced to support the assertion. Where records were supplied in a 
"spirit of co-operation," and were not required to be supplied by law, the confidentiality 
test was not made out. (Orders #47, 65, 113, 125, P-257) 


° In order to satisfy this part of the test, it is not sufficient that the business organization had 
an expectation of confidentiality with respect to the information supplied to the institution. 
Such an expectation must have been reasonable and must have an objective basis. 
(Orders #M-169, M-250, P-668, P-655) 


° It is not sufficient that the supplier of the information have an expectation of confidence; 
the expectation must be reasonable and must have an objective basis. In this case, the 
reasonable expectation of confidence was temporary, until a consultant's report was 
released for public consultation. Given that this had not occurred, the "in confidence" part 
of the test was met. (Orders #M-188, M-189) 


° Confidentiality must be established by evidence, either in the process, or explicitly, in a + 
contract. A contract that does not specifically state that the institution cannot disclose 
information does not satisfy the confidentiality requirement. (Orders #70, 101) 


° Confidentiality was implicit where a third party could establish that it had a long-standing 
corporate policy regarding the secrecy of its pricing structure. (Order #P-293) 


° A company's efforts to guard the confidentiality of records in other contexts can support 
the "in confidence" test. (Order #P-246) 


° Where records are provided to an institution pursuant to a statutory requirement, they are 
not, in general, provided "in confidence." (Order #P-257) 


° In this case, the "in confidence" test was met implicitly even though the records were 
provided in respect of a hearing before a tribunal, which had a practice of making full 
disclosure to the parties to the proceeding during informal mediation. (Order #P-295) 


° Information that has been made public is not confidential. Land transfer tax information is 
a matter of public record and is, therefore, not confidential. To be confidential, 
information must be supplied "in confidence" and consistently be treated in a confidential 
manner. (Orders #87, 113) 
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° Information available to interested parties and the general public before the Act was in 
force cannot be supplied "in confidence." (Order #53) 


° Where the information had been disclosed through debates in the House of Commons and 
in the Ontario Legislature, this part of the test cannot be met and the information must be 
disclosed. (Order #P-286) 


° Past publication of information puts into question any argument that it was supplied "in 
confidence." However, the fact that institutions provide information to the Provincial 
Auditor does not destroy the confidentiality of records, if they were originally supplied in 
confidence. (Order #48) 


' 


'In Confidence" Test Met 


° This part of the test was satisfied regarding the disclosure of unit prices quoted by the 
successful bidder for a construction project. While the institution stated that the 
information was not supplied in confidence, the Commission's Appeals Officer found that 
the unit price portion of the tender packages were not disclosed at the public opening of 
tender bids and that this information was treated as confidential. (Order #M-250) 


° Where an institution's tender process provides for sealed bids and for the non-disclosure of 
competing tenders, the "in confidence" test is met. (Order #P-367) 


° The "in confidence" test is satisfied in respect of records provided by trust companies 
during the regulatory process under the Loans and Trust Corporations Act. (Orders #P- 
314, P-480, P-661) 


° Information in a report may implicitly be "supplied in confidence,” if the report is received 
in camera and not disclosed to the public. (Orders #3, 65) 


° Written correspondence that establishes confidentiality satisfies the test. (Orders #76, P- 
246) 
° Material provided as a result of a sealed tender is confidential where the written policy of 


the institution stipulates that confidentiality (subject to the Act) would be maintained. 
(Orders #166, P-367, P-520) 


° The minutes of a board meeting were supplied implicitly "in confidence." The institution 
stamped the records "confidential" on receipt and the submissions of the institution and the 
board confirmed that confidentiality was expected given a long-standing practice ensuring 
that only certain individuals saw the minutes. (Order #P-400) 
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° Unit price information was implicitly provided "in confidence" by bidders in a tender 

because the institution told all suppliers in an open meeting that the information would be 
treated confidentially. This was also the institution's past practice and policy. (Order #P- & 
408) 


° The "in confidence" test was met where the terms of a Letter of Intent stated that it and 
any agreements entered into between the institution and the company regarding proposed 
renovations were to be kept in the "strictest of confidence." (Order #P-472) 


° Where representations and sworn affidavits indicate that the affected parties supplied 
information to the institution "in confidence," the test was met. (Order #M-145) 


° An informal submission regarding a proposed development application was implicitly 
supplied to municipal officials "in confidence." An informal submission was distinct from 
a formal development application made under the Planning Act. In submitting an informal 
application, the developer is looking to the City for guidance and assistance in formulating 
the application. The City's response to the documents contain analyses of the information 
contained in the documents and, as such, the disclosure of the response would permit the 
drawing of accurate inferences of the nature of the proposal. (Order #M-149) 


° The "in confidence" test was met where the institution's guidelines for air carriers 
stipulated that any information supplied by an air carrier in an offer was supplied in 
confidence. As well, the head of the institution, in public meetings, had given assurances 
that all information supplied for the purposes of bidding for air ambulance services were 
confidential. (Order #P-497) & 


° The institution's Request for Proposals, in respect of a tender, explicitly provided that all 
bidder responses would be considered confidential. It applied to reports prepared by the 
successful bidder in the course of carrying out its contract. As a result, this part of the test 
was satisfied. (Order #P-500, M-572) 


° Records supplied to the Ministry of the Environment in response to a control order issued 
under the Environmental Protection Act are supplied implicitly "in confidence." (Order 
#P-513) 

° Where a mining company approached the Premier and the Minister of the Ministry of 


Environment and Energy directly regarding a mining development project, the records 
were provided to the ministry implicitly "in confidence." The records were provided as a 
brief for discussion purposes and were not a project report or a definitive environmental 
study. (Order #P-512) 


° Tender documents may be supplied explicitly "in confidence" where written 
documentation, such as policies or procedures governing the bid process, indicates that 
there was a reasonable expectation of confidentiality at the time the information was 
supplied. The fact that there is no reference to confidentiality in the manual does not mean 
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that the records were provided implicitly "in confidence." (Order #P-520) 


The amount of electricity purchased by a company at a landfill site was supplied by the 
company to Ontario Hydro implicitly in confidence. Ontario Hydro established that all 
matters pertaining to Non-Utility Generating projects were confidential. During the 
negotiating phase, Hydro does not acknowledge the existence of the project. Once it is 
signed, it is discussed only in limited detail with consent and only to entities that have a 
legal right to the information. (Order #P-531) 


Information provided by an affected party's counsel to investigators during an Ontario 
Securities Commission investigation was implicitly "supplied in confidence." In these 
circumstances, the affected party understood that the information would remain 
confidential. (Order #P-583) 


Information about environmental testing and analysis of a property voluntarily provided to 
the Ministry of the Environment and Energy by a private company was supplied implicitly 
"in confidence." In cases where the contamination of the environment is not "grave," it 
was the policy of the ministry not to disclose more than a summary of the information to 
the public. (Order #P-584) 


Corporate consumption of Hydro services was supplied in confidence implicitly. All 
information supplied to Hydro was kept in strict confidence and used for rate purposes 
only. The Commission was satisfied that there was a long-standing policy that third party 
information regarding its business relationship with Hydro was not divulged to any other 
party. (Order #P-607) 


In labour relations, it is normally the practice that where an impartial third party is 
performing services analogous to those of a mediator or conciliation officer, any 
information supplied by a party is not disclosed without the consent of the supplying party. 
Therefore, information supplied to the Pay Equity Commission or its Review Officer is 
implicitly supplied in confidence. (Order #P-653) 


Certain tender information was supplied in confidence implicitly where the institution 
provided sufficient evidence to the Commission that it had always been its policy and 
practice to treat unit price quotations as confidential. As well, the Commission accepted 
that performance bonds/letters of credit had always been received by the institution in the 
strictest of confidence as the documents may contain a great deal of financial information. 
(Order #M-288) 


Information relating to a company's proposed location for a laboratory or a specimen 
collection centre was provided to the Ministry of Health implicitly in confidence. The 
Laboratory and Specimen Collection Centre Licensing Act (the Act) provides a complete 
scheme for the licensing and regulation of laboratories in Ontario. While the Act does not 
contain a confidentiality clause that might assist in determining this matter, the information 
supplied to the Commission by the company established that the location of these 
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proposed sites was competitive information of value within the industry. As well, 
information about the financial position of the company, which was not a public company, 
was not ordinarily available and was supplied implicitly in confidence. (Order #P-655) 


Information supplied by privately held corporations to the Ontario Securities Commission, 
in respect of statutory reporting requirements for eos, iS as implicitly in 
confidence. (Order #P-690) 


Where an "Application for Anti-Racism Operational Funding Program" contained ss.(3) 
[FIPPA] \ ss.(2) [MFIPPA] as a condition, though in small print, the Commission found 
that the 'in confidence’ test continued to be met in respect of certain parts of the 
application. This provision uses the term "may" and it was determined that the institution 
had not taken sufficient steps to bring the significance of the provision to the attention of 
the organization applying for funding. (Order #P-777) 


A contract which contained unique terms that were provided and developed solely by the 
third party for use in the agreement with the institution, the Commission found that there 
was an implicit expectation of confidentiality. (Order #P-807) 


Records related to proposals for grants awarded under the Ministry of Citizenship's "Anti- 
Racism Operational Funding Program" were supplied to the institution in confidence. 
Despite the fact that the application for funding contained a condition that authorized 
disclosure under s.17(3) [FIPPA] \s.10(2) [MFIPPA], the Commission found that 
applicants did not fully understand this. (Order #P-800 and see contra below Order P- 
829 where the Commission held that a comparable clause was applicable and 
understood in a corporate context.) 


Building plans submitted by a developer to a municipality for review prior to issuing a 
building permit under the Building Code were held to be supplied in confidence when it 
was found by the Commissioner that it was not the practice of the municipality to make 
building plans ordinarily available to the public. (Order #M-520) 


Agreements for financing a building by a township were held to be confidential.(Order 
#M-574) 


A corporation’s technical, commercial and financial information which was contained in 
the decision of an arbitration panel was “supplied in confidence” when the information 
contained in the decision was provided in the private confidential form of an arbitration. 
(Order #P-1000) 


"In Confidence" Test Not Met 


The names and addresses of the employers governed by the Workers' Compensation Act 
are not supplied "in confidence." (Order #P-373) 
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Certificates of Approval, and their Amendments, issued under the Environmental 
Protection Act are public records and as such they are not supplied "in confidence." 
Subsequent disclosure of information that was originally supplied "in confidence" may be 
addressed under the "harms" part of the test. (Order #P-479) 


In this case, all applications for special event permits where alcohol is to be served are 
considered by the Neighbourhoods Committee in a public meeting. The Commission ruled 
that in these circumstances applicants would expect that the application and the enclosed 
information would not be provided "in confidence." (Order #M-169) 


Records concerning a company hired by a City to demolish a building were not provided 
to the City in confidence. There was nothing on the face of the invoices and letters from 
the company or in its submissions to indicate that confidentiality was implicit or explicit. 
(Order #M-192) 


The contents of a letter of intent entered into between SkyDome and private companies 
was a binding agreement which was negotiated between the parties. Therefore, the 
contents of the letter of intent were not "supplied" to SkyDome as this exemption 
contemplated. (Order #P-581) 


This part of the test was not met where invoices for investigation services were provided 
to an institution. The Commission did not accept that the invoices were subject to 
solicitor-client privilege and ruled that any expectation of confidentiality related to the 
subject matter of the investigation and not to the invoices themselves. (Order #M-258) 


The Commission ruled that the disclosure of the name and address of the bank that a 
particular company does business with was accessible under the Act. The company could 
not establish that the information was supplied to the institution in confidence. (Order 
#P-668) 


Where information is publicly available through corporate searches, it cannot be said that 
it was supplied to the institution in confidence. (Order #P-677) 


The fact that the amount of rent paid by the Ontario Science Centre to a third party 
company was not known by the centre personnel, other than senior officials, or that similar 
information was not made public in the past does not mean that this part of the test is 
satisfied. The Commission found that the company's expectation of confidentiality was 
not reasonable since it did not have an objective basis. (Order #P-687) 


Where the third party is not able to point to any evidence of confidentiality and where the 
institution was prepared to disclose the record, the Commission concluded that the 
institution did not consider the record to be supplied in confidence. (Order #P-734) 


A draft proposal provided to an institution was not provided "in confidence." The 
Commission noted that it was not explicitly supplied in confidence and that sufficient 
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evidence was not provided to determine that the proposal was implicitly provided in 
confidence. (Order #P-742) 


° The records relevant to an inspection of a recycling company by the Ministry of the 
Environment and Energy were not supplied to the institution in confidence. The company 
submitted that the Certificate of Approval process was confidential, but the Commission 
held that there was no evidence to support that assertion and that the information did not 
reveal the processes or site and recycling plans of the company. (Order #P-765) 


° A clause in a leasehold agreement that stated that the landlord "acknowledges, agrees and 
consents to the release by the Tenant of this Lease and any information contained herein" 
was sufficient for the Commission to find that the "in confidence" part of the test was not 
met. The Commission also noted that two senior executives of the landlord's real estate 
corporation as well as the Director of the institution's leasing services branch signed the 
lease. As such the agreement was signed by a sophisticated commercial lessor. (Order P- 
829 and see contra above P-800 where a similar clause was held not to vitiate 
confidentiality in the context of a contract for public funding.) 


° The "in confidence test" was not met when information was supplied by companies further 
to the requirements of the institution, which they enacted under the County's Tree By- 
Law, which was authorized by the Trees Act. The IPC came to this conclusion because 
there was no indication in the By-law or the notices themselves that the supplied 
information will be considered confidential. (Order #M-522) 


° A city by-law which prohibited any elected or appointed official from divulging any but the 
total price of public tenders supported a reasonable expectation of confidentiality with 
respect to unit prices. (Order #M-531) 


° Drawings and specifications provided by a licensed professional engineer in support of an 
application for a building permit were not supplied in confidence in the absence of any 
evidence of assurances of confidentiality provided by the municipality, or in the absence of 
any evidence that the drawings had been consistently treated as confidential. (Order #M- 
542) 


ss.(1)--The Third Part of the Test--Harms 


° The Commission confirmed that reasonable expectation of harm required that the 
institution establish a clear and direct linkage between the disclosure of the information 
and the harm alleged. The Commission approved of the position taken by the Federal 
Court of Appeal in Canada Packers Inc. v. Canada (Minister of Agriculture) [1989] 1 F.C. 
47 at 59-60, where the Court indicated that a "reasonable expectation of probable harm" 
was required. It also approved of the Federal Court Trial Division's decision in The 
Information Commissioner of Canada v. The Prime Minister of Canada, unreported, 
November 19, 1992, where the Court stated that the mere "possibility" of harm was not 
sufficient. The Court held that descriptions of possible harm, even in substantial detail, are 
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insufficient in themselves. Justice Rothstein stated that: 


The Court must be given an explanation of how or why the harm alleged would 
result from disclosure of specific information. If it is self-evident as to how and 
why harm would result from disclosure, little explanation need be given. Where 
inferences must be drawn, or it is not clear, more explanation would be required. 
The more specific and substantial the evidence, the stronger the case for 
confidentiality. The more general the evidence, the more difficult it would be for a 
Court to be satisfied as to the linkage between disclosure of particular documents 
and the harm alleged...While the fact that the same or similar information is public 
is not necessarily conclusive of the question of whether or not there is a reasonable 
expectation of harm from disclosure of the information sought to be kept 
confidential, the burden of justifying confidentiality, would...be more difficult to 
satisfy. 


(Orders #P-534, P-576, P-779) 


The institution or a third party must present evidence that is detailed and convincing and 
must describe a set of facts and circumstances which would lead to a reasonable 
expectation that harm would occur if the information is released. Generalized assertions 
of fact in support of what amounts to speculation of possible harm do not satisfy the 
requirements of this part of the test. According to Orders #87 and P-528, where 
information is available from a source to which the public have access, there can be no 
reasonable expectation of harm from the disclosure. (Orders #36, 47, 49, 70, 87, 101, 
125, P-269, P-286, P-294, P-314, P-323, P-356, P-385, P-408, P-419, M-65, P-431, P- 
435, P-479, P-480, P-493, P-529, P-528, P-531, P-545, P-561, P-576, M-258, M-284, 
P-771) 


An engineering company that provided a report to a municipality regarding whether the 
underground parking of a building complied with certain by-laws did not provide adequate 
evidence that the disclosure of the report would significantly interfere with contractual or 
other negotiations. The fact that a negative interpretation of the report might affect 
present or future clients was not sufficient. (Order #M-10) 


The fact that the information contained in the records is dated is a factor in determining 
whether the "reasonable expectation of harm" part of the test has been met. (Order #P- 
286) 


The onus is on the institution or affected third party to demonstrate that the harm 
envisioned by the section is present or reasonably foreseeable. (Orders #3, 42, 48, 65, 
101, P-228, P-249, P-290, M-10, M-29, M-286) 


It is unlikely that the disclosure of a "standard" clause in a contract could reasonably be 
expected to result in the types of harms contemplated by this exemption. (Order #P-251) 


FIPPA Page 19 | MFIPPA 


January 1996 s.10 


The fact that records may be negatively interpreted, if disclosed, is not sufficient to satisfy 
the harms test. (Order #P-373) 


The harms tests in ss.(1)(a), (b) and (c) were not met in respect of parts of a tender related 
to the construction of a non-profit housing development. The Commission ruled that the 
names and addresses of the contractors, the total value of the bids, the list of proposed 
subcontractors, and other general information contained in the bid, would not result in the 
harms contemplated by these sections. (Order #P-610) 


The harms test in ss.(1)(a), (b) and (c) were not met in respect of parts of background 
material relating to a decision to make a monetary grant to a named organization as part of 
a ministry's Anti-Racism Operational Funding Program. The Commission found that 
disclosure of the funding sources of organizations applying for such grants would 
contravene ss.(1)(a). It also held that public disclosure would not mean that groups would 
no longer supply this information to the institution, according to ss.(1)(b). (Order #P- 
08) 


Disclosure of portions of an engineer's report on the structural condition of a building was 
not subject to the harms in these provisions. While the report did contain technical 
information that was supplied implicitly in confidence, it could not be said that, if 
disclosed, the third party would not provide information of this nature in the future, since 
the City has the authority to obtain reports of this nature in its inspection of buildings. 
The fact that there may be litigation resulting from the disclosure did not satisfy the harms 
test. (Order #M-303) 


Records containing the budget and operating costs of a named ambulance service was 
exempt under this provision. The information is supplied to the Ministry of Health in 
confidence in order for the ministry to determine funding for approved operational 
expenses. The Commission was satisfied that one of the harms in this provision would 
result if the information was disclosed and that union\management negotiations would be 
adversely affected. (Order #P-711) 


The Commission ruled that the disclosure of a contract between the Art Gallery of Ontario 
and a foundation for the exhibition of certain works of art would not result in the harms 
enumerated in this section. The institution had not shown sufficient connection between 
the disclosure of the contract and these provisions to satisfy the test for this exemption. 
(Order #P-728) 


A reasonable expectation of harm would result from disclosing the pricing structure of a 
liquor product sold by the Liquor Control Board of Ontario (LCBO) since disclosure 
could reasonably be expected to result in other customers applying pressure on the 
supplier to provide price concessions similar to those which the supplier gave the LCBO. 
(Order #P-905) 


The Divisional Court approved the position taken by the Federal Court of Appeal in 
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Canada Packers Inc. v. Canada (Minister of Agriculture) [1989] 1 F.C. 47 at 59-60, where 


the Court indicated that a “reasonable expectation of probable harm” was required. There 
need only be evidence of a reasonable expectation of probable harm which of necessity 

_ involves some speculation. (Re Workers’ Compensation Board and Mitchinson, 
Assistant Information and Privacy Commissioner, (1995), 23 O.R. (3d) 31 (Div. Ct.)) 


ss.(1)(a) 
Test Not Met 


° A lease that contained information which could be used by competitors to develop similar 
projects was not exempt under this provision. No specific information was given to 
indicate that this test was satisfied. (Order #P-356) 


° Where the release of documents would disclose matters that have already been made 
available to the public, this provision may not be used. (Orders #87, P-323) 


° A tender submission was not exempt where it was alleged that its disclosure would reveal 
the expertise of the staff of the tendering company and would thereby encourage other 
companies to "raid" the staff. These assertions were speculative and the records were 
therefore not exempt under this provision. (Order #P-418) 


° The mere fact that the institution retained the affected person to provide a collection of 
research materials, together with editorial comments, is not sufficient to satisfy this 
provision. The Commission was not persuaded that the ability of the researcher to 
undertake future research would be hampered because the information could be 
misconstrued or taken out of context. (Orders #P-454, P-463) 


° The disclosure of minutes of certain board of directors' meetings cannot be exempt under 
this provision where the harm is to the institution and not a third party. Harm to the 
institution is properly dealt with under s.18 [FIPPA] \s.11 [MFIPPA]. (Order #P-487) 

° The scheme of the Act contemplates that harm to the competitive or financial position of 
an institution should be addressed by a claim for exemption under s.11 [MFIPPA] \s.18 
[FIPPA] of the Act and not this section. (Order #M-286) 


° In this case, the Commission ruled that this exemption did not apply to budget files, 
including budget submissions and annual financial statements of a named day-care centre. 
Where collective agreement negotiations are over, the Commission stated that it would be 
very difficult to make the argument that this harm could be satisfied based on the 
disclosure of the records. In respect of competitive information, in order to establish that 
disclosure of financial information could prejudice competitive position, detailed and 
convincing evidence must be provided that would represent significant prejudice. The 
Commission ruled that where the information is obtained for the purpose of distributing 
public funds among the providers of a particular service, the inference is even more 
difficult to draw. Therefore, the need for detailed evidence is greater. (Order #M-284) 
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The Commission noted that accounting firms will continue to provide detailed information 
to government institutions when they are retained to perform forensic accounting work. 
While it is important that accounting firms share as much information as possible with the 
institutions that retain them, the firms will continue to provide cost-related information if 
they wish to secure government contracts. Therefore, the Commission held that the 
disclosure of this information would not result in less information being available in the 
future. (Order #P-710) 


Financial information about litigation settlement negotiations is not exempt under this 
provision. The Commission held that the institution failed to establish that the disclosure 
of the financial information contained in the record would give rise to a reasonable 
expectation of significant interference with future negotiations between itself and other 
individuals. (Order #P-715) 


This provision was not satisfied in respect of a request for service contracts, together with 
standard form tender documents, entered into between GO Transit and suppliers of 
vending machines located in GO Transit stations. At issue was access to the percentage 


rents or rates of commission paid by the suppliers to GO Transit, a list of other locations 


serviced by each supplier and the name and address of the supplier's bank reference. The 
Commission found that disclosure of this information would not prejudice competitive 
positions in up-coming tenders or otherwise. (Order #P-779) 


An institution failed to satisfy the third part of the test when it simply repeated the 
wording of the Act, without describing how or why disclosure of the record could 
reasonably be expected to result in the harms described. (Order #M-542) 


Since the Agency is no longer in business as a collection agency and the licence is 
revoked, the Commission did not accept the Agency's position that harm could occur if 
the bank account numbers were released. (Order #P-952) 


Test Met 


Disclosure of specific financial information relating to the company's capitalization, 
including budget statements and refinancing arrangements, could prejudice its current 
competitive position and its relationship with other parties. (Order #P-286) 


Release of information relating to the broad corporate strategies and projected financial, 
commercial and research activities of a third party could reasonably be expected to 
significantly prejudice the company's competitive position. This rationale does not apply 
to information specifically related to a takeover, which is historical in nature and not 
sufficiently connected to ongoing corporate operations to satisfy the harms test. (Order 
#P-293) 


The affected third party was able to identify a reasonable expectation that disclosure of the 
information would result in a significant prejudice to its competitive position. Therefore, 


FIPPA Page 22 MFIPPA 


s.17 


January 1996 s.10 


the harms test was met. (Orders #47, 113, P-219, P-222, P-246, M-572) 


Mere knowledge of an application for a new drug listing could, in itself, result in the type 
of harm enunciated in ss.(1). (Order #68) 


Disclosure of the mailing list of producers would cause undue financial loss to the 
institution. There was demonstrable potential for lost advertising revenue for its magazine. 
Therefore, the harms test was met. (Order #76) 


The release of monetary amounts noted beside the name of subcontractors, unit price, 
alternative price and material variations, all of which are provided in respect of a sealed 
tender, would prejudice the competitive position of the tenderer if released. However, the 
harms test is not satisfied in respect of the names of the subcontractors or the details of the 
bid bond, or security deposit. These items would have to be released. (Order #166) 


Release of records revealing steps taken in the development of a product could 
significantly damage the competitive position of a company where millions of dollars have 
been invested in research and development of the product. (Order #P-246) 


Disclosure of unit price information supplied during a tender would significantly harm 
competition in this case because competitors could adjust their bids and underbid in future 
business contracts. The harms test was also made out in respect of a letter of credit. 
However, the name of the insurance company and the amount of liability coverage was not 
exempt from disclosure. (Orders #P-408, M-288) 


The disclosure of tender information satisfied the harms test in this section where it 
included the bid breakdown, the unit prices, and alternatives and substitutions proposed 
with any related prices. (Orders #P-610, M-250) 


Where access to a response to an invitation to tender would allow a competitor to 
determine the profit margin and markup being offered, the bidder's competitive position 
would be prejudiced in future bids. (Order #P-431) 


This part of the test was met where an individual requested access to agreements and 
other records regarding the suppliers of computer hardware and software for use in a 
school. The Commission was satisfied that competitive position would be prejudiced if 
pricing and marketing strategies for computer equipment in the educational market were 
disclosed. (Order #M-145) 


Disclosure of a "trade secret" concerning a proposal for the valuation of child-care centres 
would harm the competitive position of the third party. (Order #P-500) 


In this case, disclosure of preliminary discussions between two First Nations bands and a 
mining company regarding a proposed mining project would significantly interfere with the 
ongoing negotiations. (Order #P-512) 
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The harms test was made out in respect of the disclosure of a private company's proposed 
locations of sites for medical laboratories and the company's financial position. Since all 
three parts of the test were made out, the information was held to be exempt. (Order #P- 
655) 


The Commission was satisfied that the disclosure of certain information contained in a 
Request for Proposal would prejudice the competitive position of Mediascan or interfere 
with its contractual negotiations. Mediascan had submitted that the information had been 
developed over a number of years and that the disclosure could allow competitors to 
upgrade their working procedures, to increase or replicate press coverage and to copy or 
subvert the various agreements listed in the proposal. (Order #P-750) 


The Commission found that an application to an institution for grant funding made by a 
private sector entity and the evaluation of the application were exempt under this 
provision. The Commission found that entities that apply for government grants provide 
detailed information about their funding sources and that disclosure of the information was 
not necessary to submit the granting agency to public scrutiny. The Commission also 
found that disclosure would hamper the organization's ability to secure comparable 
funding. Thus an application provided to the Ministry of Citizenship's "Anti-Racism 
Operational Funding Program" and its evaluation was not disclosed. (Orders #P-777, P- 
800, P-838) 


In this case disclosure of the reasons for an arbitration decision, the contents of which 
were supplied by a third party in confidence, could reasonably be expected to interfere 
with a corporation's negotiations with the Government of Canada and its financial backers 
for restructuring. (Order #P-1000) 


Disclosure of agreements for financing a building by a township would result in the 
disclosure to its competitors and customers of information about the affected party’s 
business which is not otherwise available to them. This would place the affected party at a 
competitive disadvantage within its industry and harm its business relationship with its 
customers. (Order #M-574) 


ss.(1)(a) and (c) 


Test Not Met 


The harms test cannot be met where the records that were requested were already publicly 
available in a court file. (Order #P-346) 


Where a company is no longer in existence, no harm can result from disclosure of the 
records related to it. (Order #P-367) 
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° The harms in these provisions relate to possible future harms that could reasonably be 
expected to arise if information was released, not harms that could have occurred in the 
past. (Order #P-400) 


° The harms in these provisions were not satisfied in respect of information provided to the 
Ministry of the Environment and Energy in response to the issuance of a control order 
under the Environmental Protection Act. The Commission did not believe that the 
information supplied by the company, subject to the Order, would be misused or 
misinterpreted to the detriment of the company. The records only revealed that the 
appellant complied with or exceeded the requirements of the Order. In addition, the 
records, in this case, did not reveal specific processes used by the company that were not 
already in the public domain. (Order #P-513) 


° The fact that a document may be privileged in litigation is not sufficient to satisfy the third 
part of the test. In this case, the third party argued that an agreement may be subject to 
the litigation privilege if litigation was to ensue and that therefore the harms test was made 
out. The agreement was made with a view to the settlement of issues that arose in the 
context of potential litigation. No statement of claim had yet been filed. The Commission 
ruled that the privileged status of the agreement in another context was not sufficient to 
engage the harms test in respect of an access to information request. (Order #P-609) 


° Disclosure of records concerning environmental testing and analysis of a property would 
not result in commercial harm under this provision despite the affected party's assertion 
that disclosure would interfere with negotiations related to the land. By not showing the 
"exact nature of the prejudice to its contractual negotiations," the affected third party 
failed to establish the harms under this provision. (Order #P-584) 


° The disclosure of only the dollar amounts of severance payments and gross earnings of 
distributors, and not the names or numbers of the distributors, was not exempt under these 
provisions. (Order #P-705) 


° Where the records are required to be provided by law, this provision can not be applicable. 
(Order #P-974) 


Test Met 


° The disclosure of specific pricing information submitted by a named company to an 
institution during the tender process was exempt under this provision. (Order #P-574) 


° Trust companies that provide financial information to the Ministry of Financial Institutions 
during the regulatory process can reasonably expect that the harms envisaged by these 
provisions would occur if the records were disclosed. (Order #P-314) 
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° The harms in these provisions were satisfied where corporations provide information for 
examination to the Ministry of Finance as part of the regulatory process of loan and trust 
corporations. (Order #P-480) 


° The harms test in these provisions was met regarding the disclosure of the amount of 
electricity purchased by Hydro from a named company at a landfill site. Hydro and the 
third party were able to establish that competitors such as the requester, could formulate 
an "evaluation" of the reliability of the power plant; the "actual production capability" of 
the power plant would be known; and the requested information "represented the 
complete picture of all sales" by the affected party which, together with information on 
purchase rates already in the public domain, would make it possible to derive a total 
revenue picture. (Order #P-531) 


° An affected third party was able to meet the harms test set out in the section by 
establishing that release of tender documents relating to the development of a 
computerized registration system for the Ministry of Culture, Tourism and Recreation 
could result in competitors using the information to develop competing business 
strategies; or using the information to enhance or design competing computer systems at 
considerably reduced expense for research and development; or using the information for 
advantage in future sales activities. (Order #P-582) 


° This exemption applied and this test was met regarding disclosure of the amount and cost 
of electricity sold toa named company. The Commission ruled that the disclosure of this 
information would provide details of the operations of the company, reveal to competitors 
valuable information about negotiating strategies and provide an unfair advantage to 
competitors for future contracts. (Order #P-607) 


° The disclosure of invoices for investigative services provided by a third party was not 
subject to the harms reflected in these provisions. The invoices contained global figures 
regarding the amounts billed for fees and disbursements as well as the number of hours of 
work performed by various employees. (Order #M-258) 


° Disclosure of the names of customers and information that relates to the materials in 
which the company deals and its markets were commercial information supplied implicitly 
in confidence under s.168 of the Environmental Protection Act in circumstances where the 
disclosure would interfere with the company's contractual negotiations and result in undue 
loss for the company. (Order #P-703) 


° Information provided to the Ontario Securities Commission from privately held 
corporations dealing in investment counselling is exempt under this provision. The 
Commission was Satisfied that the information concerning capitalization, bonding and 
insurance may impact on the competitive position of the companies. (Order #P-690) 


° The Commission was satisfied that disclosure of an annual examination report relating to a 
named credit union would result in the harms envisaged by these provisions. The 
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examination is conducted under section 138 of the Credit Unions and Caisses Populaires 


Act and the report consists of a review of the compliance of the business and operations of 
the credit union. (Order #P-719) 


Where a "single source" contract was entered into which contained unique terms and 
conditions developed by the third party, the contract was not disclosed under this 
provision. The Commission found that the disclosure would provide competitors with 
precise information from which they could match or better the terms offered by the third 
party. As well, the Commission found that the disclosure would interfere with the third 
party's negotiations with its other customers who would insist on the same favourable 
terms. (Order #P-807) 


Information relating to the price of raw materials which, if disclosed, could enable a 
competitor to arrange its own pricing in a competitive and ultimately affect the 
profitability of a company met part three of the test. (Order #P-877) 


Test Partially Met 


Harm was established where disclosure of building plans composed of drawings of the 
architectural, merchandising, structural, mechanical and electrical configurations of the 
facilities of proposed tenants in a property development would reveal the merchandising 
strategy and building operating efficiency of the proposed tenants. However revealing the 
"number and location of washrooms which can be copied by competitors to gain an 
advantage in customer service and comfort" did not satisfy the harms test. (Order #M- 
520) 


ss.(1)(b) 


General 


In order to be successful in claiming this part of the exemption, the representations must 
provide clear and specific evidence linking a reasonable expectation of harm to release of 
the information. (Order #P-400) 


The fact that information would be less likely to be supplied to the institution is not 
sufficient to comply with this provision. (Order #P-278) 


Where legislation requires that the information be provided to a ministry, the ministry 
cannot establish that disclosure of the information contained in the record would result in 
similar information no longer being supplied. (Orders #P-314, P-359, P-400) 


A letter supplied by a third party to a ministry which contained information beyond that 
which was required to be reported under the Petroleum Resources Act, was exempt. It 
was found that the additional information will be more likely to be supplied to the ministry 
if professionals know that this information will not be disclosed. There was a public 
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interest in companies continuing to supply this additional information which assisted the 
ministry in enforcing its regulatory obligations. (Order #P-841) 


Test Not Met 


This provision does not apply where the information would continue to be supplied 
because there would be a financial motivation to sell to the institution and to therefore 
provide the information. (Orders #204, P-295) 


This provision is not satisfied where the information is supplied pursuant to a contractual 
obligation and there is no evidence that a breach of the contractual obligation is 
contemplated or reasonably expected. (Order #P-219) 


This provision does not apply to a property value appraisal, which must be provided to the 
ministry to obtain its approval. (Order #P-356) 


It is not tenable to argue that the disclosure of a survey will result in surveys not 
continuing to be supplied, where, under the Surveys Act, surveys are normally registered 
and made public. (Order #P-290) 


This provision is not satisfied in respect of records provided to the institution during the 
regulatory process under the Loans and Trust Corporations Act. Where a statute has 
mandatory reporting requirements, the harm envisaged here cannot be met. (Order #P- 
314) 


This provision cannot be used to protect information, which is required to be provided 
under the Mortgage Brokers Act. (Orders #P-323, P-528) 


The Commission was not persuaded that the disclosure of a research document, provided 
by a privately retained researcher, would result in other researchers not agreeing to do 
work for the institution. (Orders #P-454, P-463) 


This provision is designed to protect the third party and not the institution. Therefore, the 
Commission did not find that the submission of the institution that credit card expense 
claims submitted by employees would no longer contain information about the services 
purchased to be persuasive. The Commission noted that it was in the public interest for 
this information to be obtained by the institution. The exemption did not apply to this 
information. (Order #M-333) 


Information provided to an institution by a third party to obtain a licence to extract 
aggregate resources would not cease to be provided if the information was disclosed. 
Corporations would continue to have a strong incentive to provide detailed information to 
the institution in order to secure this sort of licence in the future. (Order #P-798) 
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Test Met 


A letter from an affected party responding to a notice received concerning the possible 
release of information under the s.17 FIPPA\s.10 MFIPPA exemption was itself exempt. 
The letter was implicitly supplied in confidence and disclosure could reasonably result in 
such information no longer being supplied to the institution. The Commissioner noted that 
it was in the public interest that affected persons be able to make detailed and frank 
submissions to institutions. (Order #P-592) 


In this case, the Government of Ontario was assisted in its investigation of complaints 
against certain mortgage brokers by other bodies such as professional organizations which 
were concurrently examining the same complaints. The supply of factual information, 
conclusions reached and the outcome of such investigations from organizations outside 
Government assists the Government of Ontario in meeting its regulatory obligations. The 
Commission ruled that the harms test was met in that this information would not continue 
to be disclosed to government if it was disclosed. Curtailing the supply of this information 
is not in the public interest. (Order #P-576) 


Disclosure of records that refer to a pre-application development proposal could result in 
the information no longer being supplied to the City. The pre-application review 
procedure is an informal process set up to enable officials to provide helpful information 
and feedback to individuals who may proceed with a development application. Individuals 
who avail themselves of this process do so on the expectation of confidentiality. It is in the 
public interest that such information continue to be supplied because the advice provided 
during the informal process can lead to the submission of an improved formal application 
and a streamlined application process. (Order #M-149) 


Commercial information about the structure of a sale of condominium units, provided by a 
third party to the Ontario Securities Commission (OSC), was not disclosed as a result of 
this provision. While it was possible that the OSC could have obtained the information 
without the co-operation of the third party, the Commission accepted that it would be 
cumbersome, expensive and could create consumer non-confidence to do so. The third 
party stated that if the information was not kept confidential, it would not co-operate with 
the OSC in the future. (Order #P-522) 


A damaging effect on the conduct of future investigations by the Ontario Securities 
Commission (OSC) was established where it was shown that the OSC relied heavily upon 
the voluntary co-operation of its sources to obtain the maximum amount of information, 
and that such future co-operation would be impaired by the disclosure of the record. 
(Order #P-583) 


The Commission was satisfied that this test was met regarding financial information 
supplied by businesses to obtain government loans. The disclosure of this information 
could result in businesses not providing frank and detailed information to the government. 
The Commission ruled that there was a strong public interest in ensuring that detailed and 
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frank information from prospective loan applicants continue to be supplied to the 
government. (Orders #P-604, P-647) 


This exemption did apply to parts of records pertaining to a forensic accounting 
investigation into certain allegations. Where the records contained detailed information 
about the exact nature of the work performed and the strategy to be employed by the 
accounting firm in the course of the investigation, it was exempt. However, the hourly 
rates of employees of the firm, where the names have been removed, together with the 
fixed ceiling costs for the contractual tasks, are not exempt under this provision or under 
ss.(1)(a). As well, comments and recommendations from the accounting firm to the 
institution regarding a plan prepared by the institution's staff are also not exempt. (Order 
#P-710) 


The harms associated with this provision were not satisfied in respect of information 
supplied by companies to Ontario Hydro for approval of changes to rate structures or rate 
levels. The third parties were unable to establish that they would not continue to provide 
information that would assist them is obtaining a favourable response. (Order #P-689) 


The Commission found that submissions made by third parties, as part of an institution's 
consultation process in the development of regulations, would continue to be provided 
even if the third parties knew that the information would be accessible under the Act. It 
was noted that groups will continue to have a strong incentive to provide their 
perspectives to institutions with a view toward influencing the future direction of 
government policy. (Order #P-771) 


ss.(1)(c) 


The possibility of legal action as a result of a record being released is not sufficient to 
satisfy the test envisaged in this provision because it is speculative and because harm of 
this nature cannot be characterized as "undue." (Order #P-340) 


The disclosure of a survey commissioned by an individual and provided to a ministry 
would not result in undue gain to others because surveys are generally registered and 
made public. This is true even though this survey was not registered and therefore not 
publicly available. (Order #P-290) 


The assertion that a tender submission's unique presentation style would, if disclosed, give 
a competitor an advantage is too speculative to come within this provision. This was also 
true of the assertion that the company's approach to the assignment was governed by this 
provision. This exemption therefore did not apply. (Orders #P-418, P-419, P-420) 


In this case, the disclosure of the list of properties that were offered for consideration as 
potential landfill sites would not result in the harm envisaged by this provision. The 
Commission was not satisfied that the community where the sites were located or that the 
value of the particular properties would be negatively impacted by the disclosure of this 
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information. (Orders #M-188, M-189) 


An annual examination report prepared by the Superintendent of Deposit Institutions for 
the Minister of Financial Institutions of Ontario in respect of a named trust company was 
exempt under this provision. The trust company was being wound up and the disclosure 
could affect the likelihood of discounted bids being received on the trust company's assets. 
In addition, the Commission accepted that the disclosure of the information contained in 
the record could be employed by knowledgeable persons to the serious detriment of the 
trust company's receiver and the Canada Deposit Insurance Corporation, at a time when 
they are trying to generate the maximum return possible through the sale of the assets. 
(Order #P-661) 


Records regarding a specific quarry operated by a named company were exempt under this 
provision. The information about production data and rehabilitation expenditures were 
required to be filed with the institution under s.51 of The Aggregate Resources Act for the 
purpose of calculating the amount of royalties payable by the company to the institution. 
The Commission was satisfied that the information was explicitly provided in confidence 
and that disclosure could reasonably be expected to result in an undue loss for the 
company. (Order #P-725) 


In this case there was no evidence provided to the Commission to demonstrate harm from 
disclosing annual returns required to be filed under the Aggregate Resources Act . The 
returns show the deposits required to be paid to the Ministry for rehabilitation of the area 
from which gravel is removed and any refund claimed. (Order #P-925) 


ss.(1)(d) 


This provision does not apply to records created as a result of an internal workplace 
harassment investigation. The records were not provided "to" the institution by a third 
party that is not part of the institution. Even where former employees provide information 
in this context, the exemption dealing with personal privacy is more applicable than this 
provision. (Orders #M-82, P-549) 


The harm to be expected under this provision is the harm to the mediation process and to 
harmonious labour relations in general. The phrase "person appointed to resolve a labour 
relations dispute" is intended to cover information furnished to, and the reports of 
conciliation officers, mediators and others who are appointed as neutral third parties to 
resolve labour relations disputes, and only those who are appointed under statutory 
schemes. (Order #M-210) 


This provision was intended to cover the information furnished to, and the reports 
prepared by conciliation officers, mediators and others who are appointed as neutral third 
parties to resolve labour relations disputes, and only those appointed under statutory 
schemes. The Review Officer appointed under s.34(1) of the Pay Equity Act is "another 
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person appointed to resolve a labour relations dispute" within the meaning of this 
provision. (Order #P-653) 


s.17(2) [FIPPA] (No comparable MFIPPA section) 


Subsection 17(2) does not operate retrospectively. (Order #P-263) 


The intent of this section is to exempt the type of tax information that was supplied under 
the tax statutes administered by the Ministry of Revenue. The assessment of surcharges 
and penalties under the Workers' Compensation Act is not exempt under this section 
because it is not gathered for the purpose of determining tax liability or collecting a tax. 
Compensation funds are not properly characterized as "taxes." (Orders #P-373, P-553) 


The legislative history of this provision is grounded in the Standing Committee of the 
Legislative Assembly's comprehensive review of confidentiality clauses in Ontario statutes. 
The Committee noted that the confidentiality clauses in the 11 tax statutes could be the 
subject of an exemption in the legislation as opposed to overrides in s.67. The intention of 
the provision was to provide for the secrecy of information submitted on tax returns and 
other information relating to the tax liability of taxpayers. Since individual taxpayers have 
protection under s.21(3)(e), this provision was put in place to protect the secrecy of 
taxpayers other than individuals, such as corporate taxpayers. The Commission ruled that 
in this case this provision applied to letters of credit provided to the Ministry of Revenue 
under the Tobacco Tax Act as security for the payment of taxes. Each of the letters of 
credit contained information regarding the identity of the company providing the letter of 
credit, the amount of the security, the name and address of the financial institution that 
holds the letter of credit and the expiry date of the security. (Order #P-553) 


It was not the intention of this provision to prohibit disclosure of information where 
another Act states that the information must be made public. (Order #P-931) 


The Divisional Court suggests that Workers’ Compensation Assessments may be akin to a 
tax, but did not decide the issue. However, the court declined to overturn the 
Commissioner’s decision that there was no exemption. (Re Workers’ Compensation 
Board and Mitchinson, Assistant Information and Privacy Commissioner, (1995), 23 
O.R. (3d) 31 (Div. Ct.)) 


s.17(3) [FIPPA] s.10(2) [MFIPPA] 


Where an "Application for Anti-Racism Operational Funding Program" contained this 
provision as a condition, though in small print, the Commission found that the ‘in 
confidence’ test continued to be met in respect of certain parts of the application. This 
provision uses the term "may" and it was determined that the institution had not taken 
sufficient steps to bring the significance of the provision to the attention of the 
organization applying for funding. (Order #P-777) 
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ECONOMIC AND OTHER INTERESTS 


A head may refuse to disclose a record that contains, 


(a) 


trade secrets or financial, commercial, scientific or 
technical information that 


belongs to the Government belongs to an institution 
of Ontario or an 
institution 


and has monetary value or potential monetary value; 


(b) 


(c) 


eS « 


(e) 


(f£) 


@ (g) 


information obtained through research by an employee of 
an institution where (FIPPA)/if (MFIPPA) the disclosure 
could reasonably be expected to deprive the employee of 
priority of publication; 


information where the disclosure (FIPPA)/whose disclosure 
(MFIPPA) could reasonably be expected to prejudice the 
economic interests of an institution or the competitive 
position of an institution; 


information where (ad) information whose 
the disclosure could disclosure could 
reasonably be reasonably be expected to 
expected to be be injurious to the 
injurious to the financial interests of an 
financial interests institution; 

of the Government of 

Ontario or the 

ability of the 

Government of 

Ontario to manage 

the economy of 

Ontario; 


positions, plans, procedures, criteria or instructions to 
be applied to any negotiations carried on or to be 
carried on by or on behalf of an institution or the 
Government of Ontario (FIPPA)/an institution (MFIPPA); 


plans relating to the management of personnel or the 
administration of an institution that have not yet been 
put into operation or made public; 


information including the proposed plans, policies or 
projects of an institution where (FIPPA)/if (MFIPPA) the 
disclosure could reasonably be expected to result in 


premature disclosure of a pending policy decision or 
undue financial benefit or loss to a person; 


(h) questions that are to be used in an examination or test 
for an educational purpose; 


(i) submissions under the Municipal Boundary Negotiations Act 
by a party municipality or other body before the matter 
to which the submissions relate is resolved under that 
Act. 


EXCEPTION No comparable section 


(2) A head shall not refuse 
under subsection (1) to 
disclose a record that contains 
the results of product or 
environmental testing carried 
out by or for an institution, 
unless, 


(a) the testing was done as a 
service to a person, a 
group of persons or an 
organization other than 
an institution and for a 
fee; or 


(b) the testing was conducted 
as preliminary or 
experimental tests for 
the purpose of developing 
methods of testing. 


FIPPA MFIPPA 


s.18 SUMMARY OF ORDERS/PRIVACY REPORTS s.11 
General 
° In all cases where a claim for exemption is made under this section, an onus rests with the 


institution to demonstrate that the harms envisioned are present or reasonably foreseeable. 
In the absence of evidence to support the claim, the information should be disclosed. 
(Orders #48, 141, 162, 163, P-472, P-520, P-529, P-532, P-581) 


° There is a public interest in obtaining information about Ontario government joint business 
ventures with private sector companies. In a postscript of this decision, the Commissioner 
stated that where private sector organizations enter into arrangements with government, 
they must expect public scrutiny. He suggested that at the time a new arrangement is 
formed, a public document be prepared by the appropriate institution outlining the nature 
of the arrangement. The document could identify those who are involved in the 
arrangement and the nature of their involvement and other information, which are not 
otherwise exempt under the Act. (Order #P-532) 


ss.(1)(a) 


° This provision requires that the information itself has an intrinsic value. For example, it 
could be said to have monetary value if it is going to be published and sold. In Order #P- 
487 the Commission ruled that minutes of the Board of Directors of SkyDome do not 
contain information that has monetary value. (Orders #P-219, P-248, P-270, P-288, P- 
290, P-346, P-487, P-581, M-326, P-729, P-797) 


° "Monetary value" means the information has an intrinsic value. The fact that information 
could be sold to third parties for their use in subsequent negotiations with the institution, 
or that such information could be sold to the media because of their interest in the subject 
matter does not mean that the information has an intrinsic value. (Order #P-581) 


° A plan of survey that was paid for by individuals and sent to an institution is not subject to 
this provision. While it has monetary value, it does not have value for the institution. As 
well, the institution has not shown that it intends to sell or use the records for gain. 


(Order #P-290) 

° Records are not exempt under ss.(1)(a) where they contain information concerning the 
status of litigation that can be discerned easily from publicly available court records. 
(Order #141) 

° ‘Technical information is information belonging to an organized field of knowledge, which 


would fall under the general categories of applied sciences or mechanical arts. The 
questions and ideal answers used in job competitions would not be included in the 
meaning of the term. (Orders #P-454, P-662) 
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° The City could not establish that the list of names and addresses of various businesses and 
other non-residential entities which received services from the Works Department of the 
City was exempt under this provision. While the City asserted that the list was valuable to 
private waste removal companies, the Commission found that there was insufficient 
evidence to support the assertion. Indeed, on termination of the waste collection service, 
the City provided the recipients listed in the record with an information package and a list 
of approved waste removal contractors, to assist them in the selection of a waste removal 
contractor. (Order #M-326) 


° Portions of the Ontario Northland Transportation Commission's President's Reports were 
not exempt under this provision. The institution had no intention of publishing or 
disseminating this information in a way that would result in some form of monetary 
payment and, as a result, the Commission was not satisfied that this exemption applied. 
(Order #P-627) 


° Subsection (1)(a) exempts classes or types of records based on content. A technical 
assessment of the unique design of a structure such as the SkyDome falls within the 
exemption. (Orders #163, 203) 


° Scientific information contained in a research project that was developed by an institution 
was shown to have potential monetary value. Subsection (1)(a) applied. (Order #P-270) 


° A list of addresses kept by the Ontario Lottery Corporation was exempt under this 
provision. "Commercial" information is information that relates solely to the buying, 
selling or exchange of merchandise or services. The addresses of Sports Select Lottery 
outlets qualify as commercial information. These addresses were the property of the 
Ontario Lottery Corporation in that it created the list as a result of its contractual relations 
with its retailers and it is the only source of the list. The Commission accepted that the list 
is a Saleable asset with potential monetary value. The institution provided corroborating 
evidence from a supplier of mailing lists to support its position that the list had a market 
value that exceeded several thousand dollars. (Orders #P-636, P-662, P-493) 


° Invoices noting the quantity and category of liquor products purchased by a consulate 
were exempt under this provision. The Liquor Control Board of Ontario (LCBO) 
established that this information was commercial or financial, that it belongs to both the 
LCBO and the consulate and that it has monetary value. The Commission held that the 
fact that both the LCBO and the consulate had joint proprietary interest in the information 
did not vitiate the application of this exemption. Regarding monetary value, the LCBO 
established that there is a market for sale of data information and that it will be selling that 
data shortly. (Order #P-797) 


ss.(1)(a) and (c) 


° Subsections (a) and (c) may not be applied when the information is in the public domain 
through a bona fide publication by the media. (Orders #87, P-270) 
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ss.(1) (b), (c), (d) and (g)--""Reasonable Expectation" 


The Commission confirmed that "reasonable expectation of harm" required that the 
institution establish a clear and direct linkage between the disclosure of the information 
and the harm alleged. The Commission approved of the position taken by the Federal 
Court of Appeal in Canada Packers Inc. v, Canada (Minister of Agriculture) [1989] 1 F.C. 
47 at 59-60, where the Court indicated that a "reasonable expectation of probable harm" 
was required. It also approved of the Federal Court Trial Division's decision in The 
Information Commissioner of Canada v. The Prime Minister of Canada, unreported, 
November 19, 1992, where the Court stated that the mere "possibility" of harm was not 
sufficient. The Court held that descriptions of possible harm, even in substantial detail, are 
insufficient in themselves. Justice Rothstein stated that: 


The Court must be given an explanation of how or why the harm alleged would 
result from disclosure of specific information. If it is self-evident as to how and 
why harm would result from disclosure, little explanation need be given. Where 
inferences must be drawn, or it is not clear, more explanation would be required. 
The more specific and substantial the evidence, the stronger the case for 
confidentiality. The more general the evidence, the more difficult it would be for a 
Court to be satisfied as to the linkage between disclosure of particular documents 
and the harm alleged...While the fact that the same or similar information is public 
is not necessarily conclusive of the question of whether or not there is a reasonable 
expectation of harm from disclosure of the information sought to be kept 
confidential, the burden of justifying confidentiality, would...be more difficult to 
Satisfy. 


(Orders #P-534, M-202, P-555, P-557, P-590, M-221, M-242, P-627, M-333, P-705) 


ss.(1)(b) 


Where an employee prepared a research paper and where she provided an affidavit to the 
Commission indicating that, following internal peer review, she intended to publish the 
paper in an appropriate scientific forum, the Commission was satisfied that this exemption 
applied. The Commission found that premature release of the record could reasonably be 
expected to deprive her of priority of publication. (Order #P-811) 


ss.(1)(c) 


The standard of proof regarding this exemption is as stringent as s.17 [FIPPA] \s.10 
[MFIPPA]. Here the institution did not provide evidence to suggest that a drop in 
competitive position would result if the information was released. The expectation of harm 
to an institution's economic interests or competitive position must not be fanciful, 
imaginary or contrived, but based on reason. The mere possibility of harm is not 
sufficient. At a minimum, the institution must establish a clear and direct linkage between 
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the disclosure of the information and the harm that is alleged. In addition, the evidence to 
support the expectation must be detailed and convincing. (Orders #141, 162, 163, 204, P- 
218, P-248, P-263, P-346, P-398, M-27, M-37, M-67, M-202, M-130, P-463, P-487, 
M-209, P-581, M-210, M-221, M-273, P-641, P-705, M-326, P-767, P-768, P-769) 


° Although private sector parties may demand complete confidence in their business 
dealings with Crown agencies, the institution's economic interests are not necessarily 
prejudiced by disclosure. (Order #55) 


° It is not tenable to argue that the disclosure of a collection of research materials, with 
some annotations appended by the person who collected them, could compromise the land 
claims negotiation process with aboriginal people; possible consequences of disclosure are 
not sufficient to satisfy this exemption. The institution putting forth this claim must 
demonstrate a clear, specific and understandable linkage between its allegations of harm 
and disclosure of the records at issue. (Orders #P-454, P-463) - 


° The disclosure of anonymized school test results, which may reflect negatively on the 
school, cannot reasonably be expected to prejudice the economic interests of the school or 
its competitive position. (Orders #M-27, M-37) 


° In this case, a breakdown of the total annual operating costs of a part of an institution was 
so general in nature, that the disclosure of the record was authorized. (Order #M-92) 


° The fact that disclosure of pay equity evaluation sheets may result in disclosure to the 
union and may be misused to convince an arbitrator to increase rates of pay for employees 
is not sufficient to apply this provision. (Order #M-117) 


° This provision does not contemplate prejudice to any and all economic interests of an 
institution in its relations with its employees; rather, it deals with records that if disclosed 
could reasonably be expected to prejudice an institution in the competitive marketplace, 
interfere with its ability to discharge its responsibilities in managing the provincial 
economy or adversely affect the government's ability to protect its legitimate economic 
interests. As a result, this exemption cannot apply to records created during the grievance 
process. (Order #P-441) 


° This provision did not apply to tender documents disclosing the prices paid by successful 
bidders for surplus inventory sold by Ontario Hydro. The Commission ruled that the 
disclosure of the selling prices would not undermine the sealed bid process or prejudice 
the economic interests of the institution. (Order #P-520) 


° Disclosure of parts of the City contract with the Quebec Nordiques regarding the 
American Hockey League team coming to Cornwall was exempt under this provision. 
Disclosure of the financial terms of the agreement could reasonably be expected to 
prejudice the City's competitive position and / or its economic interests. (Order #M-242) 
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This exemption was satisfied where minutes of meetings disclosed Carload Freight 
information which would detrimentally affect the Ontario Northland Transportation 
Commission by providing competitors, especially highway carriers, with market data and 
other critical information. (Order #P-627) 


The Ontario Lottery Corporation was unable to provide sufficient evidence to the 
Commission to establish the relationship between disclosure of severance payments paid to 
distributors and the types of contracts it is in the process of negotiating. Similarly, the 
institution could not establish that the disclosure of the distributors’ past gross earnings 
would be exempt under this provision. (Order #P-705) 


A letter sent to the union during a previous job action is not exempt under this section 
based on the institution's assertion that disclosure would permit the use of this information 
in respect of future job actions. The fact that the letter was sent to the union negates this 
claim. An internal management document that clarifies the terms of the agreement, which 
ended the labour dispute, is also not exempt. The institution's generalized assertion of 
harm is not sufficient. (Order #P-398) 


Information such as the monetary terms of a proposed sale of SkyDome, the financing 
details, the structuring of the purchasing groups and related details of a possible sale of 
SkyDome contained in a letter of intent negotiated between SkyDome and potential 
purchasers was exempt. A list of outstanding court cases involving SkyDome attached to 
the letter was not exempt, since the information was publicly available. (Order #P-581) 


The release of a list of books provided by teachers to college bookstores could reasonably 
be expected to prejudice the institution's economic interest and competitive position. 
(Orders #109, 110) 


The disclosure of a prose description of financial data is the same as disclosure of actual 
financial forecasts; both would satisfy the test in ss.(1)(c). (Order #P-248) 


A mailing list of an institution's corporate clients has an intrinsic value to the institution. 
In this case the information is essential to the institution's marketing and promoting of its 
services and is used to generate income. As well, once the list is released, it could be sold 
or given to other companies or individuals that are in competition with the institution. As 
a result, it is exempt under this provision. (Order #M-67) 


Disclosure of the inducements given by a landlord to an institutional tenant for certain 
leasehold premises did not contravene this provision. The Commission considered that 
lessors generally regard the provincial government as a desirable tenant and that the 
commercial real estate market in the province is in a depressed state with high vacancy 
rates. Consequently the Commission found that even if the inducements were made 
public, the lessors would continue to have a strong incentive to rent commercial premises 
to the provincial government. While the Commission acknowledged that the institution 
would not operate on a level field with other lessors if disclosure was ordered, it ruled that 
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leases for government premises are obtained with public funds such that the information 
ought to be available under Act. (Order #P-829) 


° The Ontario Lottery Corporation successfully demonstrated a reasonable expectation of 
prejudice to its economic interests when it explained that one of its business activities is 
that of developing and marketing new lottery games for sale to the public. First, the 
market research it commissions allows it to develop unique sales and marketing strategies 
for its various lottery products. Secondly, the market in which it offers its various lottery 
games is becoming increasingly competitive and the studies commissioned by OLC would 
be of substantial value to persons or entities operating gaming activities or consulting 
services to the same. (Order #P-941) 


° A survey that portrays an unflattering picture of a ministry aviation program was not 
exempt under this provision. (Order #P-964) 


ss.(1)(c) and (d) 


° The Divisional Court overturned the decision of the Commission in Order #P-590 which 
held that the Ministry of Health had not provided sufficient information to establish that 
the disclosure of version codes on health cards would not be exempt under these 
provisions. The Court ordered the Commission to reconsider this exemption because it 
held that it was clear on the evidence that "health card fraud is occurring and that the 
version code system responds to that problem." [at 3] Moreover, the Court stated that the 
particulars of the request and the requester was relevant to the consideration. (The 
Queen in Right of Ontario as represented by the Ministry of Health v. Anita 
Fineberg et al., June 24, 1994, Ont. Div. Ct.) 


° The term "could reasonably be expected to" means that the expectation must not be 
fanciful, imaginary or contrived, but rather based on reason. Detailed and convincing 
evidence is required to support a claim under these provisions. (Orders #203, P-218, P- 
229, P-248, P-263, P-288, P-339, P-398, M-27, M-117, P-441, P-444, M-130, P-557, 
M-202, M-273) 


° These provisions do not apply to question-and-answer sheets completed during a job 
competition. (Order #P-339) 


° The Commission was not satisfied that the disclosure of questions and answers and 
documentation used for the purpose of conducting interviews for internally held job 
competitions could reasonably be expected to prejudice the economic interests of an 
institution or its competitive position. The institution submitted that potential unqualified 
candidates would be able to learn the correct answers and thus make it impossible for the 
institution to hire the appropriate person. It also submitted that the questions were 
developed to ensure that the successful candidate was qualified for a technical position. 
These facts, however, were held to not support the application of this exemption. (Order 
#M-377) 
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° The exemption did not apply to records containing statistics on accidents/fatalities that 
occurred at SkyDome. The fact that the institution may be exposed to civil litigation as a 
result of the disclosure was not relevant. (Order #P-605) 


° The fact that an agreement contains a confidentiality clause is not sufficient to satisfy this 
exemption. In addition, the belief that the institution may be sued if the information is 
released is not sufficient to satisfy this exemption. (Order #M-273) 


° While the disclosure of the details of the terms and conditions of financial assistance 
provided to loan applicants by the Ontario Film Development Corporation (OFDC) may 
result in economic harms in relation to the OFDC's ability to fund future film projects, 
disclosure of the dollar amounts of the loans, and nothing more, were held to not be 
exempt under this provision. (Order #P-729) 


° The fact that the requester is employed by a party who may be opposite in interest to the 
institution from which the information is sought is not conclusive in establishing a claim 
for exemption under ss.(1)(c) or (d). (Order #P-229) 


° The names of individuals noted on expense claims submitted for payment by an employee 
to an institution were not exempt under these provisions. The Commission did not find 
that the disclosure of the names of business contacts might result in prospective clients no 
longer wanting to explore commercial ventures with the institution. (Order #M-412) 


ss.(1)(d) 


° The onus rests on the institution or third party to demonstrate that harms envisioned by 
the section are present or reasonably foreseeable. (Orders #48, 55, 70, 141, P-229, 
P-293, P-346, P-454) 


° In this case, the disclosure of a list of properties that were offered as potential landfill sites 
would not be exempt under this section. The municipality had provided journalistic 
evidence that persons living in the vicinity of proposed landfill sites expressed strong 
opposition to such proposals. The Commission noted that the municipality had not 
provided detailed and convincing evidence that the types of harm described was a 
"reasonable expectation." The Commission held that there was no necessary connection 
between the disclosure of the information and the harm envisaged by this section. 
(Orders #M-188, M-189) 


° The institution must provide evidence to substantiate the submission that release would 
restrict the ability of the institution to attract bidders in the future. (Order #101) 


° Mere assertion that actions injurious to SkyDome are injurious to the Government of 
Ontario since the government is the sole shareholder were insufficient to apply the 
exemption. (Order #P-581) 
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° An institution's belief that it might be sued if the records are released is not sufficient 
grounds to invoke this exemption. (Order #41) 


° In this case, briefing materials concerning the expansion of GO Transit rail service were 
not exempt under this provision. (Order #P-529) 


° In this case access to certain information about the agreements the Ontario government 
entered into with Teranet to produce a land-related information system was properly 
denied under this provision. The Commission accepted that disclosure of the terms 
beneficial to Ontario would impair Teranet's negotiating position with other jurisdictions. 
The Ontario government is a principle shareholder in Teranet. (Order #P-532) 


° A report entitled "Draft Advice to the Deputy Minister on Fraud and EFT Control Options 
in the Family Benefits Act Program" outlined internal control weaknesses within the social 
assistance system. The Commission found that the disclosure of the report would lead to 
abuses in the system and increase the incidence of social assistance fraud, resulting in 
financial loss for the province. Thus the exemption applied. (Order #P-752) 


° In this case cellular telephone calls are billed to the recipient of the call. In response to a 
request for the cellular phone numbers used by the police, the police argued that it was 
reasonably foreseeable that through use or dissemination of these cellular telephone 
numbers, these telephones would be exposed to unauthorized use, with resultant costs to 
be borne by the Police. The Commission found that disclosure of the cellular telephone 
numbers would significantly compromise the ability of the Police to control associated 
expenditures. Accordingly, the Commission ruled that disclosure of these numbers could 
reasonably be expected to be injurious to their financial interests. (Order #M-551) 


ss.(1)(e) 


° This exemption cannot be relied upon where the records have been applied to the 
negotiations. It contemplates ongoing or future events. The provision is not wide enough 
to encompass negotiations that have not commenced or that are not contemplated. In 
order to apply this exemption the institution must establish that 1. the record contains 
positions, plans, procedures, criteria or instructions; 2. the record is intended to be 
applied to negotiations; 3. the negotiations are being carried on currently or will be 
carried on in the future; and 4. the negotiations are being conducted by or on behalf of an 
institution or the Government of Ontario. (Orders #87, 141, 154, 163, 204, P-218, P- 
219, P-278, P-288, P-293, P-346, P-398, M-90, M-92, M-117, P-454, M-130, P-477, P- 
487, P-581, M-310, M-394) 


° Records revealing the negotiating positions of municipalities, even though in the 
possession of the ministry, are not covered by the exemption in ss.(1)(e) because 
municipalities are not "institutions" as defined by the Freedom of Information and 


Protection of Privacy Act. (Order #69) 
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° Contractual terms and conditions contained in a letter of intent which has been finalized 
cannot be said to relate to positions, plans or criteria to be applied to future negotiations. 
(Order #P-581) 


° A record that identifies the position an institution intends to take with respect to the rights 
of a union is exempt under this section. The institution provided sufficient evidence that 
negotiations will be carried on in the future. (Order #M-92) 


° Records regarding ongoing negotiations between the government and OPSEU on the 
subject of reform of legislation may be exempt under this provision. (Order #P-468) 


° Handwritten notes on a draft agreement involving an institution and four First Nations 
were held to be exempt under this provision. The notes set out the position of the ministry 
respecting the various terms of the agreement. The position in the notes were to be 
applied to negotiations that were underway or contemplated in the future. (Order #P- 
772) 


° This exemption applied to two versions of a discussion paper created to support specific 
negotiations being undertaken between the government of Ontario and a particular First 
Nation. While the negotiations have produced an Agreement in Principle between the 
parties, the First Nation had not formally ratified the document. The Commission found 
that further negotiations may be necessary if the Agreement is re-opened. (Order #P- 


809) 
ss.(1)(f) 
° This exemption contemplates ongoing or future events. (Order #141) 
° A "plan" is defined as "a formulated and especially nal method by which a thing is to 


be done; a design or scheme." A plan to change current practice or to continue 

current practice is a "plan" within ss.(1)(f). The "plan" must not yet have been put into 
operation or made public. (Orders #P-229, P-248, M-77, M-90, M-92, P-426, M-117, 
P-555, P-592, P-581, P-603, P-658, P-767, P-768, P-769) 


° A consultant's report of the staffing systems in use in a township is not a "plan." The 
report includes a description of the methodology of study employed by the consultant, the 
historical background of the issues involved, and the consultant's observations and 
recommendations for change. The record does not contain the sort of detailed methods, 
schemes or designs that are characteristic of a plan; on the contrary, it provides advice for 
developing a plan or plans to resolve the issues. (Order #M-77) 


° A review and analysis of a transit contract in effect in a Town does not contain the sort of 
detailed methods, schemes or designs that are characteristic of a plan. The record simply 
provides advice for developing a plan to resolve issues. It is therefore not covered by this 
provision. Similarly, a consultant's report regarding recommendations for improved fire 
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services did not contain a "plan" as envisaged by this exemption. (Orders #M-90, M-92, 
P-603) 


° This provision is designed to protect "plans" that have not yet been put into operation or 
"plans" that have not yet been made public, irrespective of the consequences of its 
disclosure. A "plan" that has already been put into operation cannot qualify for exemption 
under this provision unless it is shown that it will be made public in the future. (Orders 
#P-426, P-784) 


° Records related to a nuclear generating plant were not subject to this exemption. The 
record did not contain a formal conclusion about adopting any particular proposal 
regarding the generating plant's future. In this case, none of the suggested scenarios were 
selected and a further review was commenced. The purpose of the analysis here was to 
determine the most cost-effective option for the future of the plant. As a result, the 
substance of the information did not relate to the management of personnel or the 
administration of the institution. (Order #P-555) 


° A record that does not circumscribe a detailed method for accomplishing a particular 
objective or thing cannot be said to be a "plan" under this provision. A "plan" is a 
formulated and especially detailed method by which a thing is to be done. (Orders #P- 
581, P-784) 


° An audit report that contained findings, conclusions and recommendations did not contain 
a "plan" as envisaged by this subsection. The audit report was not intended to be an 
especially detailed method for carrying out the recommendations, rather, they would form 
the basis for the development of a plan which would then set out the detailed methods and 
actions required to accomplish the recommendations. (Order #P-603) 


° The Commission held that this provision did not apply to prevent the disclosure of 
questions posed during a job competition. This provision protects "plans" that have not 
yet been put into operation or "plans" that have not yet been made public. The section is 
concerned with the nature and status of the record, rather than the consequences of its 
disclosure. Therefore, the Commission found that a "plan" that has already been put into 
operation cannot qualify for exemption under this provision, unless it is shown that it has 
not yet been made public. (Orders #P-767, P-768, P-769) 


° Records in a grievance file, including handwritten notes, memoranda exchanged between 
institution officials and a report of a second-stage grievance meeting were held to not be 
covered by this exemption. The Commission did not accept that the grievance material 
was being used to develop a strategy to defend its position in an upcoming grievance 
hearing where the issue was the same. It found that the records simply outlined the 
institution's approach for dealing with one particular grievance. (Order #P-784) 
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A consultant's report concerning a school contained certain recommendations which, if 
adopted and implemented might involve the formulation of a detailed plan, but the record 
itself was not a "plan." (Order #P-348) 


A report of a review of a legal branch of an institution is not a plan in its entirety simply 
because it outlines management problems that require attention and how these may be 
addressed. The record did not contain the sort of detailed methods, schemes or designs 
that are characteristic of a plan. The recommendations, if adopted and implemented, may 
involve the formulation of a detailed plan. (Order #P-658) 


To qualify under this exemption, a record must meet the following test: 1. the records 
must contain a plan or plans, and 2. the plan or plans must relate to either the management 
of personnel or the administration of an institution, and 3. the plan or plans must not yet 
have been put into operation or made public. (Order #M-480) 


A report on the management and day to day operation of the Ministry’s Queen’s Park 
Services including the current status of the program’s personnel, its financial obligations 
and recommendations for improving the services does not contain detailed methods, 
schemes or designs which are characteristic of a plan. It is evident that the Staff Sergeant 
did not intend it to be used as a plan, but rather, as a document which provides advice for 
the development of a plan to resolve the issues which it identifies. Therefore, this 
exemption did not apply. (Order #P-989) 


ss.(1)(f) and (g) 


A record containing recommendations which, if adopted and implemented, might involve 
the formulation of a plan is not exempt under these provisions. (Order #P-348) 


ss.(1)(g) 


In order to qualify for the exemption in this section, the institution must establish that a 
record: 1. contains information including proposed plans, policies or projects; and 2. that 
disclosure of the information could reasonably be expected to result in: 1) premature 
disclosure of a pending policy decision, or undue financial benefit or loss to a person. 
Where a record discloses the issue about which the institution will, in the future, make a 
decision, the exemption does not apply. (Orders #P-229, P-320, M-90, P-346, P-426, 
M-117, P-487, M-182, M-188, M-189, M-209, P-555, P-772, P-790, P-811) 


"Detailed and convincing" evidence must be provided to establish that disclosure of the 
record could reasonably be expected to result in premature disclosure of a pending policy 
decision or undue financial benefit or loss to a person. (Orders #163, P-270) 
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° The possibility that something could occur is not sufficient under this section. Therefore, 
where minutes of the Board of Directors at SkyDome concerned a long-term financing 
proposal and the institution submitted that it may re-examine the matter in the future, the 
possibility was not a "plan." (Order #P-487) 


° The term "pending policy decision" contemplates a situation where a decision has been _ 
reached, but has not as yet been announced, rather than a where an institution is 
considering a policy decision. (Orders #M-182, P-555, P-726) 


° The intent of this provision is to allow an institution to avoid the premature release of a 
policy decision and therefore there must necessarily exist a policy decision that the 
institution has already made. In the absence of such a determination, the assessment of 
harm would be an entirely speculative exercise. The Commission ruled that this provision 
did not apply where the policy process had not been completed. (Order #P-726) 


° Records in respect of a long-term financing proposal are not exempt under this provision 
simply because, in future, the institution may wish to re-examine the proposal. The 
reasonable expectation contemplated by this provision cannot be satisfied by speculation. 
(Order #P-288) 


° This exemption cannot be relied upon where the harm would not result from the disclosure 
of the records, but rather from the potential misuse of the records on disclosure. (Orders 
#154, M-117) 


° This exemption cannot be relied upon where the records sought are available to the public 
from the court office where the action is filed. (Order #162) 


° The disclosure of part of a draft report containing technical analyses of a number of 
potential landfill sites would not disclose a proposed plan or policy. The institution had 
not indicated that there were pending policy decisions relevant to this matter. (Orders 
#M-188, M-189) 


° In this case this exemption did not apply to records dealing with a nuclear generating 
plant. The records described the impact of certain variables on various fact situations, but 
did not contain any recommendation regarding a policy decision that Hydro intended to 
implement. The fact that disclosure of a record may lead to speculation and may cause 
economic harm to the local economy is not sufficient to satisfy this provision. (Order #P- 
555) 


° Access to the "correct answers" used during job competitions are not exempt under this 
provision. The "correct answers" are not part of "proposed plans or policies." (Order 
#P-426, P-767, P-768, P-769) 


° This exemption may not be used to exempt from disclosure of job competition questions. 
The Commission ruled that the list of interview questions cannot reasonably be 
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characterized as a detailed method, scheme or design and, hence, a plan for the purposes 
of this section. Even if the questions were a plan, they had already been used in the 
interview and therefore would not constitute a proposed plan. (Order #P-693) 


° Draft agreements reflecting the Ontario government's negotiation strategy with four First 
Nations regarding fishing rights, harvest quotas, conservation and resource co- 
management constitutes a "planned undertaking" and therefore a project under this 
provision. The Commission found that the negotiations are highly sensitive, that 
premature disclosure of draft agreements in this regard could result in the First Nations 
abandoning the negotiations and that this would result in financial loss. (Order #P-772) 


- The intent of this section is to allow an institution to avoid the premature release of a 
policy decision where that disclosure could reasonably be expected to harm the economic 
interests of the institution. In order for this section to apply, there must necessarily exist a 
policy decision which the institution has already made. In the absence of such a 
determination, the assessment of harm would be entirely speculative. In addition, the first 
part of this provision makes specific reference to proposed policy decisions. The 
Commission held that the nature of the wording contemplates that the type of decision 
referred to in the second part of the test will be one that has already been made. (Order 


#P-790) 
ss.(1)(h) 
° This exemption does not apply to the particular questions that were used by a community 


college in an examination taken by the appellant. The fact that the questions may be 
reused in future examinations does not alter this conclusion. In the result, the examination 
questions together with the appellant's answers were disclosed. (Orders #P-351, P-422, 
M-266) 


° In this case, the Commission was not satisfied that the questions will be used for 
examinations in the future. The tests had not been finalized and the school board stated 
that the questions will be incorporated into examinations to be given. The Commission 
ruled that in the absence of more definitive evidence, it could not be determined that the 
questions will actually be incorporated into the examinations in the future. (Order #M- 
266) 


° A booklet of final exam questions used by a community college is not exempt under this 
provision. This is so even though the questions are contained in a booklet that is separate 
from the answers that the student provides. In this case, the student was given an 
opportunity to review the questions after the exam and take notes of what the questions 
were. It was therefore not possible for the college to argue that disclosure of the 
questions would impair the integrity of the "test bank." (Order #P-422) 


° This exemption cannot be used to justify non-disclosure of the suggested answers or a 
student's answers and scores, and the examiner's comments. (Orders #M-91, P-461) 
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institution (MFIPPA) for use in giving legal advice or 
contemplation of or for use in litigation. 
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SUMMARY OF ORDERS/PRIVACY REPORTS s.12 


General 


This exemption covers records subject to the common-law solicitor-client privilege (Branch 
1) or those records prepared by or for Crown counsel or counsel employed or retained by an 
institution, for use in giving legal advice or in contemplation of or for use in litigation (Branch 
2). The common-law privilege applies to: 


1. all communications, verbal or written, of a confidential character, between a client, 
or his or her agent, and a legal adviser directly related to the seeking, formulating or 
giving of legal advice or legal assistance (including the legal adviser's working papers 
directly related thereto); and 

2. papers and materials created or obtained especially for the lawyer's brief for 
litigation, whether existing or contemplated. 


The latter branch can apply regardless of whether the common-law privilege applies. 

(Orders #39, 49, 52, 56, 57, 68, 116, 126, 135, 136, 137, 141, 143, 150, 158, 160, 163, 170, 
191, 192, 200, 210, P-218, P-233, P-235, P-278, P-284, P-291, P-301, P-304, P-310, P- 
326, P-329, P-365, P-377, P-398, P-399, P-402, P-403, P-407, M-2, M-10, M-11, M-19, 
M-52, M-59, M-61, M-83, M-86, P-417, P-424, P-428, P-441, P-442, M-120, M-121, P- 
449, P-454, P-467, P-483, P-475, P-477, M-157, M-158, P-492, M-162, P-501, P-506, P- 
504, P-506, P-529, M-173, P-546, P-550, P-551, P-538, P-604, P-586, P-580, P-577, P- 
579, M-237, P-585, M-233, P-583, P-592, P-613, M-257, M-258, M-260, P-624, P-635, 
M-274, M-280, M-281, M-285, M-286, P-666, P-667, M-310, M-291, P-660, M-315, P- 
676, P-677, P-699, P-701, P-702, M-328, M-327, P-710, M-353, M-392, P-771, M-394, 
P-776, P-780, M-427, M-431, P-790, P-792, P-803, P-823, P-820, P-827, M-441, M-502, 
P-930, M-534, M-540, M-559, M-521, P-902, M-516, P-944, P-952, P-968, P-979, P-980, 
P-988) 
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° A record that is prepared for Crown Counsel for use in giving legal advice is exempt under 
this section, if that is its dominant purpose and even if it also has another purpose. A letter 
from Crown Counsel requesting an accounting firm to perform an investigation of a former 
Treasurer's activities is a record prepared to assist in giving legal advice. The investigation 
report is also privileged because the dominant purpose in the preparation of the document is 
for use in the giving of legal advice, even though it was also prepared for operational 
purposes. Since the requesting letter is exempt, it is unreasonable not to also exempt the 
investigation report. Further consistency requires that an internal memo as to the conduct of 
the investigation should also be exempt. The Ontario Divisional Court found that the Inquiry 
Officer had interpreted branch #2 of the solicitor-client privilege exemption too narrowly in 
finding that records had to represent communications of a confidential nature between a client 
and a legal advisor which are directly related to seeking, formulating or giving legal advice. 


(The Attorney General of Ontario and Donald Hale, Ernst and Young and John Doe, 


April 11, 1995, Ontario Divisional Court, Court File No. 462/94, Justices Saunders 
Rosenberg and Feldman). 


° The Commission had previously held as follows: the second branch of this exemption requires 
that the record be prepared for use in giving legal advice or in contemplation of litigation. 
This is a narrower wording than if the statute used the phrase "for the purpose" of giving legal 
advice. Therefore, to rely on this exemption the record itself must be used in giving legal 
advice. Moreover, "legal advice" generally includes a legal opinion about a legal issue and 
a recommended course of action based on legal considerations. It does not include 
information given about a matter with legal implications where there is no recommended 
course of action based on legal considerations and where no legal opinion is expressed. 
(Orders #210, P-236, P-281, P-368, M-59, P-454, M-173, P-604, P-585, M-233, M-237, 
P-592, P-583, M-258, M-286, P-666) This point has been overturned by Judicial Review. 
The Judicial Review, The Attorney General of Ontario and Donald Hale, Ernst and Young 
and John Doe, Apmil 11, 1995, Ontario Divisional Court, Court File No. 462/94, Justices 
Saunders, Rosenberg and Feldman is annotated above and in the Judicial Review section. 


° For section 19 to be applicable, the institution must be engaged within a solicitor-client 
relationship. The exemption does not apply to records that were generated either before 
counsel was hired or after counsel's retainer was terminated. (Order #M-485) 


° The Commission rejected an argument made by an institution that the actual content of 
correspondence between a solicitor and client should bear little relevance to the determination 
of whether the records should be disclosed because the very possibility of disclosure would 
constrain the quality, candour and reliability of advice provided by Counsel. In the 
Commissioner's view, such a broad approach to the exemption would be inconsistent with the 
purposes of the Act. (Order #M-520) 


Privilege Applies 


° A briefing note that summarizes the substance of an opinion given by an institution's legal 
counsel to an institution employee is privileged. (Order #135) 
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A Crown counsel's memorandum is prepared for use in giving legal advice where it provides 
an interpretation of an agreement and legal options to consider in attempting to resolve a 
matter under dispute. (Order #P-281) 


Letters from the prosecuting Crown attorney to the investigating officer or to the Sheriff's 
officer regarding a particular prosecution are exempt under this provision. (Order #P-381) 


It is possible for letters or communications passing between opposing counsel to obtain the 
status of a privileged communication if they are made "without prejudice" and in pursuance 
of settlement. (Order #49) See contra below. 


The privilege did not apply to "Minutes of Settlement" entered into between a Board and its 
former employee. The Commission found that at the time the settlement was negotiated the 
Board could not have expected that litigation would occur regarding the terms of the 
agreement. It was noted that given that the agreement was endorsed by all the parties 
litigation would be most unlikely. (Order #M-441) See contra above 


Where a non-lawyer employee of an institution creates a record that quotes from a legal 
opinion provided by a lawyer to the institution, the quotes are exempt under this section. 
(Order #P-417) 


A "request for legal opinion" together with the resultant legal memorandum was held to be 
exempt under this provision. (Order P-823) 


Invoices from a forensic accounting firm which details the activities of the investigatory team 
were exempt. (Order #M-521) 


Correspondence between a municipality and its solicitor which included draft documents 
prepared by a solicitor for review by the client and which included legal advice from a 
solicitor to a municipality regarding the development plans for a property fell under Branch 
1 of the exemption. Equally, facsimile transmissions from a municipality to its counsel asking 
for legal advice are privileged. (Order #M-520) 


Records prepared by a manager in an institution relating to a complaint made by the requester 
to the Ont. Human Rights Commission for use by the institution's counsel to assist in the 
preparation of a defence to the complaint are exempt under Branch 1 of the privilege. (Order 
#M-523) 


The common law privilege applied in documents which were correspondence between a 
ministry solicitor and a senior crown counsel at the Ministry of the Attorney General 
concerning legal issues. These records contained instructions provided by the ministry 
solicitor to counsel with respect to the preparation of a legal opinion, information related to 
the creation of an opinion, the opinion itself and the clarification of the opinion. (Order #P- 
979) 
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° When a Native land claim is filed, it is directed to the Negotiations Support Branch of the 
Ontario Native Affairs Secretariat for historical research. Once this research is completed, the 
research report and the claim are forwarded to the Legal Services Branch for a legal opinion. 
The report is the primary source of the legal opinion. Ontario’s position on the land claim is 
then developed on the basis of historical data and the legal opinion. The research report and 
the status report are prepared for Crown counsel for use in giving legal advice. A status 
report is also prepared by Crown counsel for use in giving legal advice on the same land 
claim. The Commission is satisfied that legal advice regarding land claims must necessarily 
have a basis in historical research and evidence. Therefore, the requirements for exemption 
under Branch 2 have been met and section 19 applies. (Order #P-949) 


A. Legal Accounts 

° A legal account from a lawyer to his or her client reflects a confidential communication 
related to legal advice and is therefore exempt under the first branch of the common-law 
solicitor-client privilege. The account reflects communications of a confidential nature 
directly related to the seeking, formulating or giving of legal advice between a client and its 
legal advisor. The Commission, in coming to this decision, considered the case of The 
Mutual Life Assurance Company of Canada v. The Deputy General of Canada [1984] C.T.C. 
155, Supreme Court of Ontario (Toronto Motions Court). (Order #126 and see contra 
below, Order #M-213) 


° Those portions of the legal account that describes the matters attended to or services rendered 
would reveal the subject matter on which legal advice was sought or given. The Commission 
found that this information on a legal account was exempt as being confidential 
communication between the client and the legal advisor regarding legal advice.(Order #M- 
560) 


Not Privileged 


A. Legal Accounts 
° Invoices and accounts from a lawyer to his or her client are not automatically covered by the 


common-law solicitor-client privilege. The institution must determine whether the contents 
of the legal account relate in a tangible and direct way to the seeking, formulating or provision 
of legal advice. The Commission ruled that, in this case, the legal account which set out in 
summary fashion the steps that the law firm took to complete its work assignment, did not 
contain legal advice and did not reveal any such advice indirectly. The account did not reveal 
the subjects which the law firm was asked to investigate, the strategy used to address these 
issues or the result of the advice. The Commission noted that the intent of the legislation 
would be ill-served by allowing this exemption to be used to shield a non-substantive record 
of this nature from public scrutiny, particularly in times when public bodies have to ensure 
that tax dollars are spent wisely. (Orders #M-213, M-258, P-624, M-274, P-667, P-676 
(see contra above, Order #126, M-540, M-560, P-921)) 
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Although a legal account arises out of a solicitor-client relationship, this record category 
differs qualitatively from legal opinions or other communications which purport to provide 
legal advice from a lawyer to his or a client. The Commission referred to Re Ontario 


Prousky (1983), 41 O.R. (2d) 328 at a (Ont. Div Ct.) where Southey J. stated that legal 
accounts are evidence of transactions and not subject to the privilege where the advice and 
communications are severed from them. The Commission noted that the purpose of the Act 
was to provide a right of access in accordance with the principle that the exemptions are to 
be narrowly interpreted. As a result, the test was held to apply to legal accounts which would 
reveal the subjects for which legal advice was sought, the strategy used to address the issues 
raised, the particulars of any legal advice provided or the outcome of these investigation. 
This allows for legal accounts to be severed or information relating in a direct a tangible way 
to the seeking, formulating or provision of legal advice. In this case, legal accounts that 
disclosed a tally of the hours spent and disbursements made by the law firms as well as brief 
narratives of the steps taken to complete the assignments were disclosed. (Orders #P-624, 
M-274) 


Two disbursements listed in the legal account and a portion of a narrative description of 
services provided by a law firm was held to reveal the strategy used to address the issues 
raised by the lawsuit and the results obtained and therefore were covered by the privilege. 
In addition, severances were made of privileged information that disclosed the type of legal 
advice sought and the legal advice provided. (Order #P-676) 


Invoices obtained by forensic experts, who were not solicitors, were not privileged since the 
privilege does not extend to correspondence which shows only the existence of a solicitor- 
client relationship. The invoices described in a general way, the steps undertaken by the 
affected party to conduct its investigation and did not relate to the seeking, formulating or 
giving of legal advice. (Order #M-258) 


A letter from legal counsel to a forensic accounting firm which conveyed procedural 
instructions in connection with its retainer fee did not reveal the nature of the work to be 
done. (Order #M-521) 


B. Other 


This exemption does not apply where there is insufficient evidence to establish that the 
contents of the records were actually communicated by a member of the staff of an institution 
to the institution's solicitor or that they were confidential. There was also no evidence that 
the records were created especially for the lawyer's brief where the Town's Director of 
Planning took notes during an Ontario Municipal Board hearing for possible review with the 
lawyer at a later date. Minutes of a meeting between the lawyer, director and others to 
discuss the hearing were also not exempt. (Order #M-83) 


The retirement agreement between an institution and a former employee was not exempt 
under this provision. Contracts are not "communications." In addition, the institution's 
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lawyer is not the lawyer for the former employee, and the contract cannot be said to be 
directly related to seeking, formulating or giving legal advice for existing or contemplated 
litigation. Even though a wrongful dismissal suit was a possibility, the dominant purpose of 
the preparation of the agreement was not litigation. The agreement is also not prepared by 
counsel for the purpose of giving legal advice. (Order #M-173) 


° Ontario Securities Commission documents consisting of lists of questions to be posed to 
individuals during an enforcement investigation, a memo updating action to be taken in future, 
a "to do" list or chronology made by senior enforcement counsel, and background notes 
setting out facts as understood from interviews with individuals and from reviews of 
documents do not come within the exemption. —The Commission noted that there was no 
evidence that the records were created for use by anyone other than the author or that the 
records were used for ongoing or anticipated litigation. As well, the records did not contain 
legal advice. (Order #P-583) 


° An affected third party could not claim common-law solicitor-client privilege to prevent the 
disclosure of commercial information supplied to the institution by the third party. The 
exemption belonged to the head of the institution and, in this case, the head did not claim the 
exemption. (Order #P-584) 


° Records that seek or provide information on a privacy compliance review conducted by the 
Office of the Information and Privacy Commissioner\Ontario but which do not recommend 
a course of action based on legal considerations and in which no legal opinion is expressed 
are not exempt. (Order #P-586) 


° In these instances, the Commission ruled that the exemption did not apply to a record that 
stated that a response from the legal department was required and to a record that noted the 
status of a matter involving the City and the appellant. The Commission stated that none of 
this information was directly related to seeking, formulating or giving legal advice for the 
purpose of this exemption. (Order #M-237) 


° Views of a City solicitor contained in a letter sent to a mayor regarding the job performance 
of an individual who had made allegations of wrongdoing were not governed by the privilege 
in this case. While the City argued that the letter was inherently advisory, the Commissioner 
found that the comments were more administrative than legal in nature. (Order #M-233) 


° A letter written by a solicitor employed by an institution was not exempt where the letter 
recommends a policy which may be put in place to deal with ministry staff responses to a 
corporation's proposal. The solicitor had conducted an inquiry on behalf of the ministry's 
Director of Human Resources. The Commission noted that the letter makes no reference to 
legal issues and presented no review of the present state of the law. The letter outlined the 
chronology of events, set out factual findings and presented a proposal. The Commission 
characterized the letter as an internal investigation report and not a legal opinion. (Order #P- 
604) 
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° In this case, the Commission found that correspondence from the accounting firm to the 
Board's Director of Legal Services related to the conduct of the forensic audit investigation 
and was not prepared either for use in giving legal advice or in contemplation of or for use 
in litigation. All reports for information, reports and accounts from the accounting firm were 
forwarded to the legal branch. (Order #P-710) 


° A memorandum prepared by Crown counsel for a minister's signature was held not to be 
exempt under this provision. The memorandum contained the wording of a proposed 
regulation which was enclosed for the signature of the minister. The Commission held that 
the memorandum did not contain legal advice. (Order #P-803) 


° A letter written by a Crown Attorney to the Police Complaints Commissioner was not 
exempt, even though it contained legal advice from another crown, because the Crown 
Attorney sending the letter was not in a solicitor-client relationship with the Complaints 
Commissioner. The response from the Complaints Commissioner to the Crown Attorney was 
not exempt because the response related to the Crown Attorney's attempts to assist a victim 
of a crime who was not the Crown Attorney's client. Crown Brief Will Say statements are 
exempt except for the appellant's own statement. (Order #P-842) 


° Notes prepared by a Director of Education and a Superintendent following a grievance 
meeting which may have formed the basis for seeking legal advice were not exempt under 
either Branch when they were not prepared specifically for counsel. (Order #M-466) 


° A congratulatory note to the solicitor on the outcome of a case is not directly relating to 
seeking, formulating or giving legal advice and does not qualify for exemption. (Order #P- 
921) 


In Contemplation of Litigation 
General 


° Records prepared in contemplation of litigation must meet a two-fold test: 1. the dominant 
purpose that the record is produced is for litigation, and 2. there must have 
been a reasonable prospect of litigation at the time of preparation. (Orders #136, 137, P- 
236, M-516) 


° Papers and materials created or obtained especially for the lawyer's brief for litigation, 
whether existing or contemplated, are privileged. The dominant purpose for the preparation 
of the document must be the contemplation of litigation and the potential for litigation must 
be more than a mere possibility. The privilege also includes material of a non-communicative 
nature such as notes made in preparation for the litigation to assist the lawyer. (Orders #49, 
52, 56, 68, 123, M-2, M-19, M-86, M-120, M-121, P-585, M-257, M-280, M-281, P-667, 
P-677, P-710, M-441) 


° The dominant purpose for the preparation of the document must be in contemplation of 
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litigation; and there must be a reasonable prospect of such litigation at the time of the 
preparation of the record--litigation must be more than just a vague or theoretical possibility. 
Where an institution's solicitor requested that staff prepare notes in respect of a matter that 
the solicitor expected would result in a grievance arbitration, the notes were exempt under 
the "litigation privilege." The solicitor swore, in an affidavit, that the dominant purpose for 
the preparation of the records was contemplation of probable litigation. The fact that the 
records were prepared prior to the commencement of the litigation, or that the litigation for 
which they were prepared did not materialize or has since been discontinued, does not mean 
that the privilege does not apply. (Orders #M-86, M-173, M-441) 


° _ This exemption did not apply to records prepared as a result of a complaint made to the 
Equity Advisor regarding alleged unfairness in a job competition. The Commission ruled that 
the dominant purpose for preparing the report was to respond to a complaint filed by the 
appellant concerning a job competition, not in contemplation of litigation. The Commission 
found that the fact that a subsequent Human Rights Commission complaint was filed and that 
this "prospect of litigation" was contemplated did not mean that the dominant purpose of 
creating the records was in contemplation of litigation. (Order #M-280) 


° The fact that litigation has been discontinued since the records were prepared is not 
determinative of the issue of whether the records qualify for exemption under this provision. 
The second branch of the privilege, which deals with records prepared by Crown counsel, 
may apply even where the common-law privilege would not apply. (Orders #P-538, P-624, 
M-281, P-667) 


Privilege Applies 


° A criminal prosecution file consisting of legal research, correspondence to and from Crown 
counsel relating to the prosecution, lists of witnesses that may be called and letters regarding 
matters to be done in preparation for the trial are exempt under the second branch of the 
exemption. Each of these records was prepared by or for Crown counsel in contemplation 
of litigation. (Orders #P-368, P-467 and see below under "'Solicitor-Client 
Relationship,'' Order #M-52, P-613, P-988) 


* Private investigators’ reports, intended for use in litigation, are exempt under the litigation 
privilege branch of the common-law solicitor-client privilege. The invoices from, and 
payments to, the private investigators are closely related to their reports and as such are also 
exempt under this exemption. (Order #126) 


° Legal advice from the Director of the Crown Law Office, Criminal, to Crown attorneys 
regarding legal issues arising from the prosecution of drinking and driving offences is exempt 
under this provision. The memorandum provides an interpretation and analysis of various 
cases and offers suggestions on how to address them in the context of litigation. As a result, 
the Commission ruled that the record was prepared for use in litigation. (Order #P-546) 


° The privilege applies to papers and materials created or obtained, especially for the lawyers 
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brief for litigation whether existing or contemplated. The adjusters reports in this case were 
created as a result of the claims filed with the institution. (Order #M-285, M-502) 


° Records copied for the lawyer's brief for litigation are privileged as long as there was an 
intention to keep them confidential. In this instance, the common-law privilege remains until 
the litigation is completed. (Order #P-667) 


° The is no distinction between matters in dispute before a court or a tribunal. Re-employment 
hearings considered by an administrative tribunal of the Workers' Compensation Board are 
properly classified as litigation matters. Therefore, counsel's advice to the board is privileged. 
(Orders P-660, M-86, M-162, M-315, P-701) 


° The litigation privilege continued to apply to records when the access request was made at 
the time records were sent to the solicitor, and at the date of the request, litigation in the form 
of a complaint to the Ontario Human Rights Commission was underway. (Order #M-523) 


° Letters sent or received by counsel for the municipality, as well as photographs of the 
requester's property, both of which were to be used as evidence in the course of prosecuting 
a By-law infraction, were found to qualify for this exemption. (Order #M-560) 


° Draft pleadings prepared by counsel for use in an action undertaken by a municipality were 
prepared for use in litigation. (Order #M-560) 


° The contents of a Crown Brief kept by the Attorney General Crown Counsel regarding a 
prosecution is exempt under this provision. (Order #P-988) 


Privilege Does Not Apply 


° Where Crown counsel's letter states that the litigation is without merit and that the institution 
will not be involved, the record is not prepared in contemplation of litigation and this 
exemption does not apply. (Order #P-236) 


° The exemption does not apply to records created during an investigation for sexual 
harassment where they are not prepared by or for Crown counsel. As well, where the records 
are prepared to fulfil the institution's obligation to investigate in these circumstances, they are 
not prepared primarily for use in litigation. (Order #165) 


® A handwritten complaint and investigator's notes compiled during an investigation by the 
Ontario Human Rights Commission are used primarily for determining whether a public 
inquiry is warranted and not for a lawyer's use in contemplation of litigation. The privilege 
does not apply. (Order #P-403) 


° A police officer's notes that were compiled in the course of an investigation into allegations 
that the requester was wrongfully convicted of murder are not exempt under this section. The 
notes were not compiled for use in existing or contemplated litigation. (Order #P-428) 
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° Stage II grievance reports may not be exempt under this provision where they were not 
prepared by or for Crown counsel. In this particular case, the record was prepared by an 
employee who was not a lawyer. It was prepared in order to brief senior management. Since 
neither the author nor the recipient of the record was a lawyer, it is not exempt regardless of 
whether it was prepared in contemplation of litigation. (Order #P-441) 


° In this case, an institution retained a researcher to provide advice regarding aboriginal land 
claims. The dominant purpose of the preparation of the records was for the researcher to 
comment on work undertaken by another researcher in the land claims field and to indicate 
further areas for study. The fact that the material provided by the researcher may have 
subsequently been used in helping to structure legal advice or in litigation does not alter the 
fact that the records were not prepared for such purposes originally. As a result, the records 
are not exempt under this section. (Orders #P-454, P-463) 


° Information related to the handling of a criminal prosecution gathered and transmitted in the 
form of a letter from the Ontario Provincial Police (OPP) to a Regional Director of Crown 
Attorneys for the purpose of drafting a response to a letter of complaint addressed to the 
Attorney General, was not exempt. The information did not constitute a legal opinion, nor 
did it provide legal advice on a recommended course of action having legal implications. 
Similarly, the letter prepared after completion of the trial was not prepared in contemplation 
of litigation. The dominant purpose of the letter from the OPP was to provide information 
for the drafting of a response by the Attorney General--not litigation. (Order #P-585) 


° A letter from a City solicitor to another solicitor regarding negotiations in respect of the City's 
eventual purchase of a property was not subject to the litigation privilege. The Commission 
noted that the record was not obtained or created especially for the lawyer's brief for 
litigation, existing or contemplated, nor was there any evidence as to what the litigation was. 
(Order #M-237) 


° In this case, the Commission ruled that the litigation privilege did not apply. The records 
concerned an internal workplace matter in which the records were created, according to the 
Commission, to provide documentary support for contemplated disciplinary action against the 
requester, rather than in contemplation of litigation. (Orders #M-257, M-296) 


° Policies and procedures on prosecutions under the Occupational Health and Safety Act were 
held not to be privileged. The Commission found that while the record was prepared by 
Crown counsel, it did not satisfy the second part of the test in that it did not contain a legal 
opinion. The Commission held that it dealt with policies and administrative procedures, was 
not based on legal considerations and did not provide a legal opinion based on the state of the 
law. (Order #P-776) 


° A memorandum from the regional counsel of the Family Support Plan (FSP) of the Ministry 
of the Attorney General to FSP enforcement staff regarding the garnishment of the requester's 
wages was held not to be privileged under either branch of this provision. The Commission 
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found that the memorandum did not contain legal advice; rather, it contained a chronological 
description of the relevant facts together with a request that the enforcement staff take certain 
actions. (Order #P-792) 


° Records at issue concerned written communications between the Town's legal advisor and 
the mortgagee of the property and/or its agent who were not in a solicitor-client relationship. 
In this case, while it appears that litigation was contemplated at the time the letters were 
written, the Commission determined that records were not created or obtained especially for 
the lawyer's brief. As well, where communications relate to the resolution of litigation, the 
privilege does not apply. (Order #M-516) 


Loss of the Privilege when Litigation Ends 


° At common law, the solicitor-client privilege may be lost once litigation is terminated. While 
direct communications between solicitor and client continue to be privileged, derivative 
communications made in contemplation of litigation cease to be privileged when the litigation 
is completed. This would include reports collected for the litigation and records copied for 
inclusion in the lawyer's brief for litigation. (Order #P-667) 


° While in some cases the privilege is lost on the termination of litigation, this is not the case 
regarding records exempt under branch two of the exemption. (Order #M-518) 


Crown Counsel 


° Crown counsel includes any person acting in the capacity of legal advisor to an institution 
covered by the Act. This includes outside counsel retained by the Crown. (Orders #52, 123, 
170, P-218, P-538, P-660) 


Waiver (See also, cases below under ''Solicitor-Client Relationship."') 


° Despite the fact that persons other than the solicitor and the client have access to the record, 
the privilege is not waived unless there is evidence to indicate that the client has waived the 
privilege available at common-law. In this case, the record was written to and for persons 
outside the institution, and was given to an institution official by someone other than the 
addressee. Only the client can waive solicitor-client privilege and although it is clear that 
persons other than the solicitor and the client had access to the letter, the Commission ruled 
that the privilege had not been waived. (Order #136) 


° While only the client may waive the privilege, all the circumstances regarding the disclosure 
of a legal opinion must be considered to determine whether there has been a waiver. Where 
the legal opinion was provided by the Reeve of the Township to the affected party 
intentionally and without any restrictions on its use, the disclosure constituted a waiver of the 
solicitor-client privilege. (Order #M-19) 


° In this case, the Commission ruled that fairness did not require the disclosure of a legal 
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opinion when an institution had disclosed a summary of a legal opinion and not the opinion 

itself. The Commission stated that the purpose of requiring disclosure of the entire opinion : 

on the basis of implied waiver, would be to prevent any unfairness to the requester, so that €é 
the requester would not be mislead as to the institution's position or so that the institution 
could effectively rely on only those elements of the opinion which are advantageous to its 
position. In a postscript, the Commission noted that the disclosure by the institution of a 
statement of its legal position represented a useful way of providing some information to the 

public in circumstances in which it was not required to do so. (Order #P-579) 


° In this case, the Commission found that an implicit waiver of the privilege had occurred in 
respect of a letter from a lawyer which was kept in the requester's personnel file. The 
requester was authorized to view the record at any time when she was acting as the executive 
secretary to the institution. The institution indicated that it was reviewing its practices with 
a view towards creating a separate filing system for solicitor's letters and removing them from 
employees' personnel files. (Order #M-260) 


° Where a solicitor for an institution sent a summary of an opinion to another private-sector 
solicitor, he or she waived the privilege. The institution, a Town, had passed a by-law which 
endorsed all actions taken by the solicitor in the proceedings in question. As a result, the 
Commission found that the solicitor had acted on behalf of the Town when the summary of 
the opinion was disclosed and the privilege waived. (Order #M-291) 


° When Crown counsel sends letters to the appellant's solicitor, who was a third party with an 
adverse interest in litigation, the privilege is waived. (Order #P-780) 


Confidentiality 


° Where the information sought can be obtained from publicly available court records, it is not 
reflective of a confidential communication between a client and a solicitor. (Order #141) 


° Where the institution had sent the appellant the records to which this exemption is claimed, 
the exemption does not apply and the records cannot be considered confidential. (Order 
#163) 

° The privilege did not apply to an invoice submitted to the institution's solicitor who, in turn, 


forwarded it to the institution for approval and payment. The Commission ruled that the 
institution's solicitor was merely a conduit for the passing of the documents to the client. The 
communication originated with the third party and not a legal advisor of the institution. 
(Order #M-258) 


° Notes prepared by City staff of meetings attended by certain members of City staff, their 
counsel, staff of a local hospital and their counsel and consultants were not confidential 
communications between a solicitor and his or her client. (Order #M-394) 
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Solicitor-Client Relationship 


The Crown brief that is provided to the Crown prosecutor from a local police force is not 
subject to the solicitor-client privilege at common-law where the request for the records is 
made to a local police force. The police are not the clients of the Crown attorney so that the 
common-law privilege cannot apply. However, Crown briefs are exempt under this section 
in respect of the provincial Freedom of Information and Protection of Privacy Act because 
the exemption applies to records prepared by or for Crown counsel (see Orders #P-467, P- 
368, P-613). In Order P-613, the Commission ruled that the Crown Law Office Criminal, 
of the Ministry of the Attorney General, was not in a solicitor-client relationship with the 
Ontario Provincial Police when it sought advice regarding a potential criminal charge being 
laid. The records were, however, exempt under the second branch of the solicitor-client 
privilege in that the records were prepared for Crown counsel for use in litigation. Under the 
Municipal Freedom of Information and Protection of Privacy Act [MFIPPA], the term 
"Crown counsel" is not used. The solicitor-client exemption for municipal institutions, such 
as local police services covered by MFIPPA, uses the term "counsel employed by or retained 
by an institution." As a result, the exemption under MFIPPA does not apply to the Crown 
brief because the Crown attorney, who is an employee of the provincial government, is not 
"employed or retained" by local police services. [Editorial Note: In these instances, police 
services may wish to consider transferring the request to the Crown attorney's office for their 
consideration.] (Order #M-52) 


The common-law privilege does not apply to a record created by a non-lawyer employee of 
an institution that contains a review of legal advice the employee previously obtained from 
her own lawyer, who was not an employee of the institution. In this context, the common- 
law privilege only attaches to the lawyer's advice, not to subsequent notations by a non- 
lawyer as to what that advice was. As well, the privilege may be waived by the client where 
legal advice is sent to a third party. (Order #P-365) 


Communications between solicitor and client include those between a solicitor and an Appeal 
Assistant of the Rent Review Board, who acts as agent of the Board member in the review 
and analysis of a Rent Review Hearings Board file. Where the draft decision of the board was 
submitted to the board's legal advisor for advice, it is exempt. (Order #150) 


Where a third party reports that certain legal advice was given by a solicitor to a particular 
client, the privilege would not attach. However, where the record is the device used to 
communicate the solicitor's advice to the client, it is covered by the exemption. (Order #170 
at p. 65) 
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° The disclosure of a "final" legal opinion that is subject to solicitor-client privilege does not 
constitute a waiver in respect of the earlier "draft" legal opinion. The two opinions are 
separate responses, produced at different times. The second opinion was provided by the 
solicitor after consultation with his client in respect of the "draft." The earlier "draft" legal 
opinion is still subject to this exemption. The solicitor-client privilege applies even though 
the legal opinion was obtained in response to concerns raised by members of the public. 
(Order #M-2, M-11, M-19, M-59, M-61, M-69, and see also Orders #163, 170 and P-227 
where draft records were held to be covered by the solicitor-client privilege.) 


° Memoranda prepared by one employee for review by another, where neither is a lawyer, is 
exempt if it summarizes the advice given by legal counsel for the institution. Here, the 
employee who obtained the advice from the lawyer is acting as an agent of the person seeking 
the advice so that the solicitor-client relationship existed. (Orders #P-402, P-424, M-158) 


° During a judicial review application, counsel for the third party applicant sent affidavits to the 
institution's counsel to be sworn by employees within the institution. The affidavits were not 
privileged because there was no solicitor-client relationship between the institution and the 
counsel for the third party applicant. (Order #P-475) 


° Confidential legal advice provided by counsel for the Ministry of the Attorney General to her 
client which was an Inter-ministerial committee was exempt. (Order #P-879) 


Solicitor-Client Communications 


° Where records are marked up or annotated by Crown counsel for the purpose of giving 
advice, the exemption applies. (Orders #170, 150, P-381, P-403) 


° A note saying that a legal memo is attached or a title page to a legal opinion, which contains 
a distribution list, is not subject to this exemption. (Order #200) 


° Where an investigation into wrongdoing is conducted by Crown counsel, the fact-finding 
exercise need not be divorced from the advice given concerning the legal implications of those 
facts. All of the records are exempt. (Order #170 at p. 68) 


° The fact that a lawyer reviewed a record that he or she did not create and that is, in itself, 
unrelated to the provision of legal advice, does not bring that record within this exemption. 
(Order #P-227) 


° Where a letter from one legal counsel to another outlines administrative arrangements, put 
in place by the lawyer to deal with the transfer of responsibility of a file to a different lawyer, 
it is not related to the seeking, formulating or giving of legal advice. It is therefore not 
exempt. (Order #P-398) 


° Records that incorporate legal advice given by an institution's counsel are exempt. In this 
case, the records contain written notations of the verbal legal advice that had been provided 
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to institution employees from their counsel during a series of meetings. (Order #P-477) 


This exemption does not apply to a confidential written communication between a solicitor 
and client that contains a factual response regarding the status of a pending court application. 
(Order #M-157) 


While portions of a record prepared by counsel and retained by an institution were factual in 
nature, these were intermingled with material prepared for use either in giving legal advice 
or for use in litigation. As a result, the exemption applied. (Order #M-162) 


Parts of records prepared as a result of an internal workplace allegation of sexual harassment 
were exempt under this provision. The legal branch of the institution provided advice 
regarding a memo sent by the investigator to the harassment coordinator and, as a result, the 
memo was not disclosed. In addition, written legal advice from the institution's legal counsel 
regarding this matter was exempt. In order to be exempt under this exemption, the 
communication between the solicitor and client must be directly related to seeking, 
formulating or giving legal advice. (Orders #P-550, P-551) 


The privilege did not apply to an invoice submitted to the institution's solicitor who, in turn, 
forwarded it to the institution for approval and payment. The Commission ruled that the 
institution's solicitor was merely a conduit for the passing of the documents to the client. The 
communication originated with the third party and not a legal advisor of the institution. As 
well, the communication was not "legal advice" in that it was prepared by forensic and 
investigative accountants and no recommended course of action based on legal considerations 
or legal opinion was expressed. (Order #M-258) 


The mere fact that a particular type of issue has arisen which the Attorney General will 
ultimately have to decide on does not automatically make any communication from the 
Attorney General's legal advisors regarding this issue qualify as legal advice. (Order #P-984) 


A confidential letter containing a legal opinion prepared for a municipality by a solicitor 
regarding renovations to a particular property is exempt because it was directly related to the 
formulating and giving of legal advice. (Order #M-542) 


Custody or Control 


Records residing with Ontario government lawyers working as legal counsel to institutions 
other than the Ministry of the Attorney General are clearly in the custody or control of those 
institutions and not the Ministry of the Attorney General. The fact that all Ontario 
government lawyers are employed by the Ministry of the Attorney General does not mean that 
the Ministry of the Attorney General has custody or control of all the records that they 
produce. (Order #134) 


Records in the custody of lawyers who have been privately retained by an institution are still 
in the "control" of the institution. As well, s.6(6) of the Solicitors Act confirms that the 
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records are fundamentally those of the client and that they shall be returned to the client on 
payment of the fee. In essence, the lawyer holds records as an agent of the client. The 
Commission found that the principles enunciated in Aggio v. Rosenberg et al. (1981) C.P.C. 
7, applied and not the policies of the solicitor's firm. In Aggio, the Court held that records 
prepared by the solicitor for his or her own benefit or protection, and not chargeable to the 
client, belong to the solicitor. Similarly, records sent by the client to the solicitor for the 
solicitor, such as letters, belong to the solicitor. Other records prepared for the benefit of the 
client belong to the client. In an appeal in this regard, the Commission may give notice to the 
Law Society of Upper Canada as a potential affected party. (Orders #M-315, M-371) 


Records in the custody of a lawyer hired as an investigator to provide an impartial and 
independent inquiry into a complaint were prepared for his own benefit and do not fall within 
the categories set out which indicate custody or control. In this case, the terms of the 
agreement between Hydro and the lawyer setting out the conditions of his employment and 
the maintenance of the records led the Commission to conclude there is no control over the 
investigation records by Hydro. (Order #M-506) 


The Exercise of Discretion 


In this case, the Commission ordered the institution to reconsider the exercise of discretion 
where the rationale for using the exemption was that whenever the solicitor-client privilege 
applies, the exemption is applied. The Commission also noted that the discretion must be 
exercised by the head only and the head may not act under the dictation of the solicitor. In 
respect of waiver of the privilege, the institution, as client, is the one that may choose to claim 
the privilege or not. As well, the head is required to consider the merits of the requester's 
particular case. (Orders #M-285, M-286) 
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FIPPA MFIPPA 
5.20 DANGER TO SAFETY OR HEALTH $13 
A head may refuse to disclose a record where the (FIPPA)/whose 


(MFIPPA) disclosure could reasonably be expected to seriously 
threaten the safety or health of an individual. 


FIPPA MFIPPA 


. s.20 


SUMMARY OF ORDERS/PRIVACY REPORT s.13 


The Commission confirmed that reasonable expectation of harm required that the institution 
establish a clear and direct linkage between the disclosure of the information and the harm 
alleged. The Commission approved of the position taken by the Federal Court of Appeal in 
Canada Packers Inc. v. Canada (Minister of Agriculture) [1989] 1 F.C. 47 at 59-60, where 
the Court indicated that a "reasonable expectation of probable harm" was required. It also 
approved of the Federal Court Trial Division's decision in The Information Commissioner of 
Canada v. The Prime Minister of Canada, unreported, November 19, 1992, where the Court 
stated that the mere "possibility" of harm was not sufficient. The Court held that descriptions 
of possible harm, even in substantial detail, are insufficient in themselves. Justice Rothstein 
stated that: 


The Court must be given an explanation of how or why the harm alleged would result 
from disclosure of specific information. If it is self-evident as to how and why harm 
would result from disclosure, little explanation need be given. Where inferences must 
be drawn, or it is not clear, more explanation would be required. The more specific 
and substantial the evidence, the stronger the case for confidentiality. The more 
general the evidence, the more difficult it would be for a Court to be satisfied as to 
the linkage between disclosure of particular documents and the harm alleged...While 
the fact that the same or similar information is public is not necessarily conclusive of 
the question of whether or not there is a reasonable expectation of harm from 
disclosure of the information sought to be kept confidential, the burden of justifying 
confidentiality, would...be more difficult to satisfy. 


(Orders #P-534, P-588, M-315, P-837) 


Sufficient evidence must be presented to support the application of this exemption. The fact 
that the records referred to the transfer of an involuntary patient from one institution to 
another was insufficient. (Order #74) 


The reasonable expectation must not be fanciful, imaginary or contrived. Disclosure of a 
Minister's briefing response regarding to a murder investigation would not trigger this 
exemption where no witnesses are referred to and where no factual basis has been laid to 
establish safety concerns. (Orders #188, P-280, P-312, M-333) 


While threatening letters written by the appellant may be disclosed to the appellant, the letters 
provide evidence of a serious threat that could be used to exempt other records not written 
by the appellant. (Order #P-259) 


This exemption did not apply where a parent sought access to teachers’ notes of his children's 
comments about the parent. The substance of the notes was discussed at a meeting that the 
parent attended. It was therefore not reasonable to expect that disclosure of the notes would 
result in harm to the children. (Order #M-100) 
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The expense claims of an employee were accessible even though they disclosed where he had 
lunch. The fact that the employee had been threatened in the past was not sufficient to apply 
this exemption to the information concerning the locales in which this individual ate business 
lunches. The Commission found that there was not the degree of predictability or pattern 
regarding the locales in which the employee conducted his business lunches to warrant the 
application of this exemption. (Order #M-333) 


In this case, the Commission was not satisfied that there was a reasonable expectation of 
probable harm where there was a significant lapse of time (December 1991 and May 1994) 
between the events related to the disciplinary proceedings and the appeal. (Order #M-321) 


A listing of all police officers and civilian personnel of a police force including name, rank and 
position was found to be exempt under this provision. Because of the inherent dangers to the 
physical safety of police force employees, the identification of individuals as police officers 
could reasonably be expected to make their work more dangerous. (Order #M-465) 
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(1) A head shall refuse to disclose personal information to any 
person other than the individual to whom the information relates 
except, 


(a) upon the prior written request or consent of the 
individual, if the record is one to which the individual 
is entitled to have access; 


(b) in compelling circumstances affecting the health or 
safety of an individual, if upon disclosure notification 
thereof is mailed to the last known address of the 
individual to whom the information relates; 


(c) personal information collected and maintained 
specifically for the purpose of creating a record 
available to the general public; 


(ad) under an Act of Ontario or Canada that expressly 
authorizes the disclosure; 


(e) for a research purpose if, 


(1) the disclosure is consistent with the 
conditions or reasonable expectations of 
disclosure under which the personal 
information was provided, collected or 
obtained, 

(ii) the research purpose for which the disclosure 


is to be made cannot be reasonably 
accomplished unless the information is 
provided in individually identifiable form, 
and 


(112) the person who is to receive the record has 
agreed to comply with the conditions relating 
to security and confidentiality prescribed by 
the regulations; or 


(£) if the disclosure does not constitute an unjustified 
invasion of personal privacy. 


CRITERIA RE INVASION OF PRIVACY 


(2) A head, in determining whether a disclosure of personal 
information constitutes an unjustified invasion of personal 
privacy, shall consider all the relevant circumstances, including 
whether, 


(a) 


(b) 


(c) 


(d) 


(e) 


(£) 
(g) 


(h) 


(i) 


the disclosure is desirable for eae. pone Soe 


agencies to public Geniciny | (FIPPA); t 
public scrutiny; (MFIPPA) 


access to the personal information may promote public 
health and safety; 


access to the personal information will promote informed 
choice in the purchase of goods and services; 


the personal information is relevant to a fair 
determination of rights affecting the person who made the 
request; 


the individual to whom the information relates will be 
exposed unfairly to pecuniary or other harm; 


the personal information is highly sensitive; 


the personal information is unlikely to be accurate or 
reliable; 


the personal information has been supplied by the 
individual to whom the information relates in confidence; 
and 


the disclosure may unfairly damage the reputation of any 
person referred to in the record. 


PRESUMED INVASION OF PRIVACY 


(3) A disclosure of personal information is presumed to constitute 
an unjustified invasion of personal privacy where (FIPPA)/if 
(MFIPPA) the personal information, 


(a) 


(b) 


(c) 


(d) 


(e) 


relates to a medical, psychiatric or psychological history, 
diagnosis, condition, treatment or evaluation; 


was compiled and is identifiable as part of an 
investigation into a possible violation of law, except to 
the extent that disclosure is necessary to prosecute the 
violation or to continue the investigation; 


relates to eligibility for social service or welfare 
benefits or to the determination of benefit levels; 


relates to employment or educational history; 


was obtained on a tax return or gathered for the purpose of 
collecting a tax; 


(£) describes an individual's finances, income, assets, 


(g) 


(h) 


liabilities, net worth, bank balances, financial history or 
activities, or creditworthiness; 


consists of personal recommendations or evaluations, 
character references or personnel evaluations; or 


indicates the individual's racial or ethnic origin, sexual 
orientation or religious or political beliefs or 
associations. 


LIMITATION 


(4) Despite subsection (3), a disclosure does not constitute an 
unjustified invasion of personal privacy if it, 


(a) 


(b) 


(c) 


discloses the classification, salary range and benefits, or 
employment respon Of; an individual who is or was 
£ 


of an oe (MFIPPA) ; 


discloses financial or other details of a contract for 
personal services between an individual and an institution 
or; (FIPPA)/ MFIPPA) 


discloses details of a No comparable section 
licence or permit ora 
Similar discretionary 


financial benefit 
conferred on an 
individual by an 
institution or a head 
under circumstances 
where, 

(i) the individual 


represents 1 per 
cent or more of 
all persons and 
organizations in 
Ontario receiving 
a similar benefit, 
and 


(11) the value of the 


benefit to the 
ignidtigves dvugag. 
represents 1 per 
cent or more of 
the total value of 
similar benefits 
provided to other 
persons and 


organizations in 
Ontario. 


REFUSAL TO CONFIRM OR DENY EXISTENCE OF RECORD 


(5) A head may refuse to confirm or deny the existence of a record 
if disclosure of the record would constitute an unjustified 
invasion of personal privacy. 


FIPPA MFIPPA 
s.21 SUMMARY OF ORDERS/PRIVACY REPORTS s.14 


ss.(1)(a) 
Agents for Requesters 


° Where an individual purports to act as an agent under this section, the Commission must 
balance the right of the individual to be represented by an agent with the institution's 
obligation to verify the identity of an individual seeking access to his or her personal 
information and whether or not the agent is properly authorized to obtain such 
information. If proper authorization cannot be obtained, the institution may either: notify 
the individual whose personal information is at issue and provide him or her with an 
opportunity to provide representations; or may deal with the validity of the authorizations 
as a preliminary matter. In determining whether the institution acted reasonably in 
refusing to accept certain authorizations, the following factors are relevant: whether the 
personal information is very sensitive, whether the authorizations preclude the institution 
from verifying the consent and whether or not the individuals who have allegedly 
consented have responded to the request for verification made by the institution. Special 
care should be taken where personal information is being requested about the treatment of 
vulnerable individuals. Institutions should not assume that requests for personal 
information by agents are invalid; rather, they should discuss the matter with the 
individuals involved before determining whether or not to accept the authorizations. 
(Orders #P-533, M-71, P-455) 


Consent 


° Once the individual has consented to the disclosure of the personal information, this 
exemption does not apply. (Orders #M-8, M-52, M-84) 


Implied Consent 


° Where a person's name appears on printed letterhead, consent to the disclosure of the 
letterhead may be implied. A letterhead is by its nature used widely and publicly and the 
privacy protection of the Act does not attach to information that can be gleaned from the 
presence of a name on a letterhead. (Orders #138, 202) 


° Where an individual voluntarily signs a petition, his or her consent to disclosure may be 
implied. (Orders #154, 171, 172) 


° While lottery winners are advised in writing that their identities could be published in the 
newspaper, and that in order to collect the prize they must agree to this, they do not 
implicitly consent to the disclosure of their identities to other individuals under this 
section. Similarly, consent may not be implied in respect of the disclosure of lists of 
winners to the public on request. This list is not a public record, but is a new record 
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created from records that have been made public. (Orders #180, 181, M-68) 


° In this case, the Commission found that the affected party had not consented to the release 
to his or her insurance company of the results of his or her blood analysis, taken as part of 
a police investigation into a motor vehicle accident. While the insurance company 
suggested that, by virtue of two provisions in the Ontario Automobile Policy, the affected 
party had consented to the disclosure, the Commission held that the provisions did not 
authorize third parties to disclose relevant records. The Commission ruled that the 
provisions only bound the third party to produce relevant records. (Order #P-731) 


° A typical patient receiving health services would understand that the health card version 
code may be disclosed by the physician to the Ministry of Health for payment purposes. 
Thus one might be able to imply consent for the disclosure of the version code by the 
physician to the ministry. However, the Commission found that this does not mean that 
the patient has given implied consent for the Ministry to disclose the version code to a 
physician requesting the version code from the ministry. (Order #P-867) 


ss.(1)(b) 


° The Commission ruled that this section does not apply in a situation in which the requester 
and his family suffered ill health after receiving harassing phone calls. (Order #M-525) 


ss.(1)(c) (See as well, cases under s.37 [FIPPA] \ s.27 [MFIPPA].) 
Not "Public Records" 


° In order to satisfy this exception, it must be shown that the personal information was 
collected and maintained "specifically" for the purpose of making it available to the general 
public. In this case, the names and addresses of landowners who owned designated Areas 
of Natural and Scientific Interest were available to the public, but there was no evidence to 
show that it was maintained specifically for this purpose. As a result, the exception to the 
exemption did not apply. (Orders #P-559, P-755) 


° Even though records are submitted pursuant to a statute that indicates that they will be 
made publicly available, the records may not be "maintained" for the purpose of creating a 
public record. Where records containing errors were never made available to the public, 
this provision does not apply. (Orders #P-318, P-319) 


° Personal information may be public in one sense and still not be publicly available as 
contemplated by this section. For example, the names and addresses of lottery winners are 
made public in newspaper accounts when the winners are announced. Winners agree that 
this be done. This does not mean that the record is a "public" record for all times and in 
all contexts. Similarly, a criminal record may be disclosed in a public trial but this does 
not mean that it is a "public" document as envisaged by this provision. In each of these 
instances, access to the personal information must be made in consideration of the factors 
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in ss.(2) and (3) of this exemption. (Orders #180, 181, M-68) 


° Witnesses who provide statements to the police do not give up their privacy rights simply 
because there may be a trial in the future and they may testify in open court. The fact that 
personal information may be disclosed in a public trial does not mean that the individual 
who will be involved in the trial waives his or her privacy rights. This is particularly so 
where the public proceeding has not yet commenced. (Order #P-392) 


° The badge numbers of police officers are not covered by this exception to this exemption. 
Even though the badge numbers are public in one context, they are not maintained as a 
public record in all contexts. Therefore, where police officers during training sessions 
note their identity by badge number, they are not doing so to create a public record. In 
this context they are acting as students and not in their official capacity as police officers. 
(Order #M-116) 


° The Commission considered that the names of inmates who were detained in a detention 
facility prior to trial were personal information that was not publicly available. (Order 
#P-657) 

° The fact that something ought to be public was not sufficient; it was necessary for the 


requester to provide evidence that the record was public in order for this provision to 
apply. (Order #M-290) 


° Vehicle licence registration numbers of individuals who received parking tickets while 
parked at a specific location was not a public record. Parking tags are issued for law 
enforcement purposes and not for the purpose of creating a record available to the general 
public. (Order #M-336) 

° Despite the fact that apprentice electricians are required to be registered under the Trades 
Qualification Act, the names and other identifying information about these individuals is 
not maintained specifically for the purpose of creating a record available to the general 
public. (Order #P-755) 


"Public Records" 


° Land registry information that is available to the public upon request at land registry 
offices is a public record. In this case, the information was provided to the institution by 
an individual who obtained it by doing a title search at the land registry office. The 
Commission found that the disclosure would not be an unjustified invasion of privacy. 
(Order #P-480) 


° Although a municipal by-law requires that certain personal information concerning the 
driver and owner of licensed taxis must be displayed in taxis for the benefit of passengers, 
the public display of the personal information does not necessarily trigger this exemption. 
In this case, the Commission felt that the personal information about individual taxi licence 
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holders maintained by the Licensing Commission was not collected and maintained 

specifically for the purpose of creating a record available to the public. Rather, the 

Commission felt that it was collected for the purpose of assisting the Licensing & 
Commission in the regulation and licensing of the taxi industry and was thus not exempt 

under this section. (Order #M-448) 


ss.(1)(d) 


° The phrase "expressly authorized by statute" requires that specific types of personal 
information collected be expressly described in the statute, or a general reference to the 
activity be set out in the statute, together with a specific reference to the personal 
information to be collected in a regulation made under the statute, i.e., in a form or in the 
text of the regulation. Section 45 and 65 of the Labour Relations Act, which state that 
"no employer shall participate in or interfere with the formulation, selection or 
administration of a trade union or the representation of employees by a trade union" is not 
authorization to disclose personal information to a trade union. (Order #M-292) 


° In this case, the requester sought access to his personal information contained in the 
Crown brief prepared in respect of his prosecution for assault. The requester stated that 
since he was entitled to pre-trial disclosure of the information, he was entitled to the 
information under this provision. The Commission disagreed and held that this provision 
did not apply. (Order #M-317) 


° The phrase "expressly authorized by statute" should be narrowly interpreted to require 
that the specific types of personal information to be disclosed be expressly described in the 
statute. S. 16(5) of the Divorce Act which provides that an access parent has a "right to 
make inquiries, and to be given information, as to the health, education and welfare of the 
child" does not fall within the terms of ss.21(1)(d) FIPPA/ss.14(1)(d)MFIPPA. S.16(5) of 
the Divorce Act is too broadly worded to meet the requirements of s.21(1)(d). While 
categories of personal information are identified in s.16(5) of the Divorce Act, the section 
lacks the specificity required by s.21(1)(d). (Order #M-484) 


ss.(1)(e) 


° "Research" means a systematic investigation into and study of materials and sources in 
order to establish facts and reach new conclusions and an endeavour to discover new or to 
collate old facts by the scientific study or by a course of critical investigation. (Orders 
#P-666, M-336) 


° In order for a requester to meet the requirements of this provision, he or she must provide 
evidence that the conditions in the clauses in (1)(e)(i), (i1) and (111) have been satisfied. 
(Order #M-292) 
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ss.(1)(f) 


» General 


This provision is an exception to the mandatory exemption, which prohibits disclosure of 
personal information. The party seeking to apply this exception bears the burden of 
establishing that the exception applies. In the absence of any evidence that the disclosure 
of the personal information would not constitute an unjustified invasion of personal 
information, the mandatory exemption applies and the personal information will not be 
disclosed. (Orders #M-97, P-538, P-539, P-551, P-563, P-564, P-432, P-441, M-113, 
M-114, M-115, P-436, M-104, M-109, M-197, M-240, P-567, P-576, P-594, P-620, P- 
622, P-764, M-394) 


Not An Unjustified Invasion of Privacy 


In this case, the Commission ruled that there were exceptions to the personal information 
exemption. Where nothing in ss.(2) or (3) applies, the information is not an unjustified 
invasion and must be released. (Order #P-292) 


Requests for access to the names of individuals who have made requests under the Act 
must be determined on a case-by-case basis. Since there are no presumptions in ss.(3) that 
would apply, the factors in ss.(2) must be considered. In this particular case, the 
disclosure of the name was not an unjustified invasion of privacy. (Orders #M-32, and 
see also #27, 78, P-216, P-370) 


The disclosure of summaries of will-say statements that may have been used at a hearing 
held under the Public Service Act, regarding the requester, would not be an unjustified 
invasion of the potential witnesses’ personal privacy. The records in respect of the internal 
employment-related matter would have been available to the requester if he had chosen to 
attend the hearing and if the witnesses had testified. (Order #P-312) 


Where the opinions of individuals have been publicly debated, disclosure of the opinions 
does not constitute an unjustified invasion of personal privacy. (Orders #66, P-323) 


It was not an unjustified invasion of privacy in this case to disclose the names of 
volunteers who provide information to an institution as part or their responsibility as 
volunteers. (Order #M-8) 


The names and addresses of the Board of Trustees of a home for senior citizens are filed 
with the Ministry of Consumer and Commercial Relations under the Corporations 
Information Act. As such, disclosure of this personal information would not constitute an 
unjustified invasion of privacy. (Order #P-528) 


While the personal information remains personal for 30 years, the Commission found that 
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the privacy interests diminished because the deceased had been dead for 23 years and the 
information related to events, albeit criminal charges, that occurred between 1957 and 
1969. Moreover, the Commission noted that under the federal Privacy Act information is 
no longer considered to be personal if the person has been deceased for 20 years as 
opposed to the 30 year period under this Act. Had the criminal record of the deceased, 
not been destroyed it would have been available under the federal legislation. 
Consequently, the criminal record and other information not subject to the presumed 
invasion provision in ss.(3)(b) was disclosed to the personal representative of the 
deceased. (Order #M-426; see also M-97) 


° A letter of resignation submitted by a named Parent-Teacher Association President at a 
particular school was disclosed under this provision. The letter, addressed to all the 
parents of the school, contained the personal information of both the author and the 
individuals named in the letter. It had been read at a public gathering at the school and the 
individuals referred to in the letter were advised that it was to be sent to the students’ 
homes. (Order #M-425) 


° Disclosure of the names of the duty officer and dispatchers of a Police Service where a 
complaint was made was not an unjustified invasion of privacy. The public ought to be 
able to know the identities of individuals contacted in a public body. (Order #M-510) 


Unyustified Invasion of Privacy 


° Disclosure of the names and addresses of individuals who have enrolled in an 
apprenticeship program be an unjustified invasion of privacy. According to the contract 
entered into by the apprentices, the personal information was not collected to make it 
available as a mailing list to marketing firms. This was also true of birth information 
which, as a matter of practice, had always been provided in confidence. (Orders #P-307, 
P-309) 


° In this case, disclosure of the personal information of persons involved in setting up a 
Women's Health Clinic was held to be an unjustified invasion of personal privacy. (Order 
#149. See also Order #151) 


° The disclosure of names included in a briefing note to a Minister, in respect of a murder 
investigation in a correctional facility, constitutes an unjustified invasion of the personal 


privacy of the individuals referred to in the briefing note. (Order #188) 


° Disclosure of the names of individuals who have been issued hunting licences would be an 
unjustified invasion of their privacy. (Order #P-213) 


° Disclosure of the education and employment histories of consultants who were bidding on 
contracts would unjustifiably invade their privacy. (Order #P-222) 


° Disclosure of the name of a deceased individual would constitute an unjustified invasion of 
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privacy where no argument weighing in favour of disclosure was provided on appeal. 
(Order #M-97) 


° The natural father in this case did not obtain access to his child's student records. By 
virtue of the divorce decree he did not have custody of his child, and despite the fact that 
the decree absolute granted him the right to obtain education-related information about his 
child, the disclosure in these circumstances was held to be an unjustified invasion of the 
privacy of the child, her mother and her mother's spouse. (Order #M-104) 


° The disclosure of the names, addresses and in some instances, the telephone numbers of 
individuals who responded to a market survey regarding their interest in buying real estate 
was not disclosed as a result of this provision. The Commission noted that disclosure was 
not necessary to submit the institution to public scrutiny and that there were no other 
factors in ss.2 that would favour disclosure of these records. (Order #M-235) 


° The names of individuals who responded to a poll were not disclosed under this provision. 
(Order #M-340) 


° Disclosure of the social insurance number of individuals was held to be an unjustified 
invasion of the privacy of those individuals. (Order #P-762) 


° Disclosure of the number of overtime hours worked by a police officer on a particular 
program was not disclosed under this provision. While the Commission found that no 
factors in ss.(2) or (3) militated against disclosure, the Commission held that the 
exemption is mandatory and in the absence of considerations that would support release, 
the records were not to be disclosed. (Order #M-438) 


ss.(2) 

General 

° Once a presumption has been established under s.21(3) [FIPPA] \ s.14(3) [MFIPPA], it 
may only be rebutted by the criteria set out in s.21(4) [FIPPA] \s.14(4) [MFIPPA] or by 
the "compelling public interest" override in s.23 [FIPPA] \s.16 [MFIPPA]. (Re John 
Doe et al., and Information and Privacy Commissioner et al.(1993), 13 O.R. (3d) 767 
(Div. Ct), M-170, P-528, P-538, M-202, P-541, M-544) 

° This list of factors is not exhaustive. The word "including" requires the head to consider 
circumstances that do not fall under the listed criteria. For example, ensuring or restoring 
of public confidence in an institution may be a factor in some cases. In addition, the 
recessionary times may warrant the large expenditures of funds be subject to greater public 
scrutiny. (Orders #99, P-237, P-312, M-129, M-173, M-278) 

° In this case, the Commission ruled that where a factor in ss.(2) was relevant to non- 
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disclosure of personal information, the institution must establish a sufficient connection 
between the release of the records and the possible harm to the affected parties. (Order 
#P-634) 


© ‘The authority for disclosure of personal information under s. 42 [FIPPA] \s.32 [MFIPPA] 
is not relevant for an access request. (Orders #M-96, P-810) 


° The Commissioner held that merely by making the Criminal Injuries Compensation Board 
(CICB)CICB proceedings relevant to a lawsuit, the family has not waived any claim to 
privacy under this legislation. Nor should the family have a diminished expectation of 
privacy as a result of their application to the court.(Order #P-919) 


Factors Not Relevant to Disclosure 


e Disclosure under this part of the Act is, in effect, disclosure to the world and not just to 
the requester. Therefore, where the requester, a union, wanted access to the home phone 
numbers of members of the union, it was held that the disclosure would constitute an 
unjustified invasion of the union members' privacy. (Orders #M-96, M-206) 


° Where a requester asserts that he or she needs the records because a complaint to the 
Human Rights Commission may be made, this assertion alone is not a compelling ground 
for disclosure. (Order #97) 


° Release of a name, address and telephone number of an applicant's agent or contact person 
may not necessarily constitute an unjustified invasion of personal privacy. (Order #53) 


° Administrative ease is not a rationale for overriding the privacy provisions. As a result, 
administrative ease is not a relevant factor in determining whether the disclosure of 
personal information at issue would constitute an unjustified invasion of personal privacy. 
(Order #M-118) 


Factors Relevant to Disclosure 

° This section requires the head to consider all relevant circumstances, including matters 
that are not listed. One such unlisted factor is that the information relates to an individual 
who is deceased. On death, the privacy interest in the personal information of the 
deceased diminishes. However, this may not be so depending on the circumstances of the 
death. In certain cases the personal information of the deceased was disclosed. This was 
so even though the requester was not the personal representative of the deceased under 
s.54(a) [MFIPPA] \ s.66(a) [FIPPA]. As a result where s.54(a) [MFIPPA] / s.66(a) 
[FIPPA] is not satisfied, the factors in ss.(2) may be considered. Despite this, in Order 
#M-206 the deceased representative did not obtain the records because the circumstances 
of the death were related to an allegation of criminal wrongdoing and the Commission 
ruled that disclosure would be an unjustified invasion of privacy in the circumstances. 
(Orders #M-50, M-51, M-153, M-206) 
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° The disclosure of personal opinions that have been publicly debated does not constitute an 
invasion of personal privacy. (Order #66) 


° Subsection (2) contains no factors that would lead to the non-disclosure of names on a 
petition. (Order #171) 


° In this case, the public nature of a petition signed by petitioners requesting a public inquiry 
to investigate the affairs of a Township was an unstated factor weighing in favour of 
disclosure of the names and addresses of the petitioners. (Orders #171, P-516) 


° An unstated but relevant factor under this provision is that the disclosure of personal 
information could be desirable for ensuring public confidence in the integrity of the 
institution. In this case, this factor resulted in the disclosure of substantial parts of an 
employee severance package. The Commission considered the following matter in 
arriving at this conclusion: The severance package involved a large amount of public 
funds, agreements involved senior civic employees with a high public profile and the need 
for prudent expenditure of public funds. (Order #M-173) 


° The fact that the deceased had been dead for 11 years was a factor weighing in favour of 
disclosure of information to his daughter related to his prior conviction and incarceration. 
The Commission ruled that the father's nght to privacy diminished with his death and with 
the passage of time. However, the Commission also noted that the nature of the offence 
could not be disclosed. It also ruled that the fact that the requester is the daughter of the 
deceased was not relevant to disclosure because disclosure under this Part of the Act is the 
equivalent of disclosure to the world (as was decided in #M-96). Moreover, the options 
for disclosure under s.42 [FIPPA] \ s.32 [MFIPPA] are not relevant to disclosure under 
this Part of the Act. (Order #P-679) 


° This factor weighed in favour of disclosure of personal information relating to an 
investigation into the disappearance and death of a Crown ward in order to ensure public 
confidence in the integrity of an institution. One of the purposes of the investigation was 
to determine whether the Ministry of Community and Social Services’ policies and 
procedures regarding such incidents needed to be amended. (Order #P-991) 


ss.(2)(a) 
General 


° A demonstration of personal interest by a judge after the conclusion of a case does not 
constitute any evidence of public concern or public interest in the subject matter of the 
judge's private interest. This factor cannot be used to rebut a presumption in ss.(3). Only 
the compelling public interest override can rebut a presumption that arises as a result of an 
investigation into a possible violation of law (ss.(3)(b)). (Re John Doe et al. and 
Information and Privacy Commissioner et al. (1993), 13 O.R. (3d) 767 (Div. Ct.)) 
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° In some instances, the extent of disclosure that has already been made by the institution is 
sufficient to subject the activities of the institution to public scrutiny. (Orders #P-273, P- 
282, P-328) 


° There must be a public demand for scrutiny of the institution, not one person's personal 
view or opinion is necessary. The requester must demonstrate that the activities of the 
institution to which the record relates have been publicly called into question. (Orders 
#P-347, P-352, M-35, M-84, M-173, M-206, P-643, M-278, M-290) 


° In this case, the allegation of conflict of interest in the awarding of a tender by an 
institution was not sufficient to apply this factor. While the first part of the test had been 
met in that a press conference was called, the requester did not persuade the Commission 
that the disclosure was necessary to submit the institution to public scrutiny. Access to 
the actual proposal was provided and it was determined that it was unnecessary to provide 
the personal information of the individuals listed as references. (Order #M-290) 


° This factor did not result in disclosure of the names and addresses of individuals who 
signed an attendance sheet at a public meeting held to discuss a development proposal in a 
particular locale. While the meeting was public, this did not mean that the names, 
addresses and phone numbers of attenders should be disclosed in the form of a list. 
However, the comments made by the attenders may be disclosed since without the names 
they did not disclose the identity of the individuals who made them. (Order #M-350) 


° Since the Act makes explicit provision for protection of the privacy of deceased & 
individuals, the unlisted factor identified in order M-50 should only apply in exceptional 
circumstances. (Order #P-945, M-50) 


Relevant to Disclosure 


° This factor is relevant to the release of a report prepared after an investigation into the 
alleged misuse of public funds regarding the submission of expense claims. Government 
employees who submit expense claims for reimbursement should expect that they may 
have to justify them within the institution as well as to the public. (Orders #P-256, P- 
433, P-721) 


° This factor was relevant to disclosure of an investigation report regarding allegations of 
financial improprieties in respect of expense claims. The records, in this case, were 
created during a recessionary environment which has placed an unparalleled obligation on 
government agencies to ensure that tax dollars are spent wisely. These sort of 
investigations are inherently subject to a high degree of public scrutiny. The Commission 
ruled that in these instances the threshold to establish that the 'activities of a ministry have 
been publicly called into question’ should be modest in nature. The threshold will be 
satisfied where there is some evidence that a public interest has been expressed about the 
circumstances which led to the creation of the record. This factor was pivotal even if 
other factors which would normally weigh against disclosure existed. However, the 
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Commission ruled that the names of the individuals involved ought not to be included even 
where this information may be ascertainable by certain knowledgeable individuals. 
(Orders #P-634, M-278, P-663, M-290, P-721, P-735) 


Disclosure of information regarding which councillors participated in the voluntary unpaid 
leave program is desirable for the purpose of submitting the activities of the institution to 
public scrutiny. Persons holding an elected position such as regional councillor reflect 
directly on the Region. These elected officials must have a reduced expectation of 
privacy. This is exemplified by the fact that the municipal treasurer is required by law 
(s.247(1) of the Municipal Act) to submit an annual report to council which contains 
specific information regarding an individual councillor's remuneration and expenses. To 
ensure public confidence in the integrity of the institution and to facilitate and foster public 
accountability, the records that reveal which councillors agreed to participate in the 
voluntary unpaid leave program was disclosed. Information regarding which pay period 
the councillor wanted the deduction to be taken from his or her pay was not disclosed to 
protect the privacy of the councillor. (Orders #M-129, M-173) 


This factor was relevant to the disclosure of the dollar amounts of retirement agreements 
entered into by high-ranking government employees. The Commission ruled that the 
presumed invasion factor in ss.(3)(f) did not apply. In this case, the retirements were the 
Subject of considerable public interest and was reported on by the press. The negotiation 
of the agreements was a matter of serious public debate. The Commission found that the 
contents of the retirement agreements warranted a high degree of public scrutiny and that 
disclosure was necessary to enhance public confidence in the integrity of the institution. 
This was particularly true because large amounts of public funds were involved. The 
Commission noted that this was particularly true to ensure that tax dollars are spent wisely 
in the current recessionary climate. While disclosure was ordered, the names of the 
individuals were not disclosed because the disclosure of the names was not necessary to 
achieve public scrutiny. (Orders #M-173, M-204 and see M-196 where the 
Commission, by postscript, urged institutions to make the dollar amounts in 
severance packages publicly available, with the names of the individuals severed.) 


The monetary entitlements of a senior employee of an institution on termination were held 
to be accessible in consideration of this provision. The departure of this senior municipal 
officer was the cause of considerable interest which extended beyond the community he 
served. The contents of agreements entered into between institutions and senior municipal 
employees represent the sort of records for which a high degree of public scrutiny is 
warranted. Therefore, certain records relating to the employment and release agreements 
between a village and its former Chief Administrative Officer (CAO) were released. This 
was so even though the name of the former CAO had been released by the institution. 
(Order #M-419) 


In this case the Commission found that this factor militated in favour of disclosure of an 
audit report dealing with the management of a publicly funded residence for youth. The 
current recessionary environment requires that monies be well spent and this responsibility 
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occurs whether the funding is internal to an institution or is given for service to a third 
party. However, this adequate level of public scrutiny may be achieved without disclosing 
the names or other identifying information of the individual mentioned in the records. 
Thus, the disclosure of identifying information was held to be an unjustified invasion of 
privacy. (Order #P-721) 


° This provision was applicable to the disclosure of an investigative report into staff 
misconduct in a home for the developmentally handicapped. The home was funded by the 
institution and the investigation conducted by the institution was done because of serious 
allegations not only about the former employee of the home but also about the 
administrative operations of the home. The fact that the investigation was to take place 
was announced in the media. The Commission found that the information contained in the 
report about the former employee and two affected persons was available in consideration 
of this provision based on the relationship between the home and the institution, the 
seriousness of the allegations and the fact that it is critical that such incidents not be 
permitted to recur in the future. This was so despite the fact that the information was held 
to also be highly sensitive. However, the Commission held that the information about a 
third affected person should not be disclosed because her actions had not been called into 
question and the information was included in the report as an example of a situation where 
accountability for public funds should be more closely monitored. The Commission noted 
that the information in respect of this third person was highly sensitive and that disclosure 
would unfairly damage her reputation. (Order #P-828) 


° The Commission found that this factor militated in favour of the disclosure of an out of 
court termination settlement between an institution and its former employee. The 
Commission found that dollar amounts and level of employee were not determinative of 
the issue. It was noted that the public's concerns over the prudent use of public funds is 
based on the use to which and the manner in which an institution applies monies, such as 
tax dollars, received from the public. The Commission held that this should be a relevant 
consideration in each case. However the Commission found that an adequate level of 
public scrutiny may be achieved without disclosing the name or identifying information of 
the former employee. This was so even though knowledgeable individuals may know the 
identity of the individual. (Order #M-441) 


° This factor applied to personal information about a Crown Ward and another individual 
relating to the Crown ward's disappearance and subsequent attempts to locate him. The 


Commissioner noted that the disappearance and death of the ward generated a great deal 
of publicity and press coverage. (Order #P-991) 


Not Relevant to Disclosure 


° Disclosure of signatures of residents of a mental health facility is not necessary to submit 
an institution to public scrutiny. (Order #P-387) 


° This provision is not relevant regarding the disclosure of the names of police officers, who 
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had written a research paper as students at a police college concerning the citizen 
complaint system. The views and opinions were expressed by these officers as students 
during an academic exercise and need not be disclosed to submit the police to public 
scrutiny. (Order #M-116) 


° This section did not apply in respect of the disclosure of the score of a successful 
candidate in a job competition to a third party. The fact that the ground rules for the 
competition may have been changed after the applications were received was not sufficient 
to rebut the presumption in ss. (3). (Order #M-135) 


° This provision is not relevant to the determination of whether records about an alleged 
assault on a student in a school ought to be disclosed. In this case, the newspaper articles 
about the event concerned the safety of students in the school. The concerns were not 
about employees or representatives of the school board and did not indicate that the public 
had questioned the board's activities in relation to the incident. Concerns about the 
prevention of future assaults were not sufficient in this case to apply this provision. 
(Order #M-143) 


° This provision did not apply in respect of a custodial parent's access to his son's records, 
created as a result of a custody and child protection dispute. The judge during the 
proceeding made public statements critical of the children's aid society's conduct. The 
Commission ruled that: the parent had received a significant amount of the information 
through the litigation process, that the judge's comments were publicly available, that the 
Ontario Ombudsman's office was investigating the matter and that the information 
fundamentally is sensitive personal information about a child. In these circumstances, this 
provision was held to not apply. (Order #P-673) 


° Disclosure of the number of hours worked by a police officer was not necessary to submit 
the institution to public scrutiny. The Commission considered that only very modest sums 
were expended for overtime work over the five year span of the request. (Order #M- 
438) 


° In the context of a request for competition records, a requester's claim that the 
competition process was unfair was insufficient to demonstrate that disclosure of 
competition records was desirable to subject the government to public scrutiny. (Order 


#P-924) 
ss.(2)(b) 
° This provision did not result in the disclosure of the resume of an employee of the Fuel 


Safety Branch of the institution because the disclosure could not reasonably be connected 
to the promotion of public safety. (Order #P-347) 


° This provision was relevant to the disclosure of records that document the circumstances 
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surrounding the inadvertent release of an inmate from a jail. (Order #P-289) 


° The Commission was not satisfied that this factor applied to the disclosure of records 
regarding an alleged assault that took place at a school. The public was already aware of 
the incident through newspaper articles and further disclosure of the individuals involved 
would not assist in promoting health and safety. (Order #M-143) 


° This provision was not relevant to the decision not to disclose the list of names and 
addresses of owners of land designated by a ministry as Areas of Natural and Scientific 
Interest. The Commission did not find that the disclosure of this information would be 
reasonably connected to the purchase of land in these areas. (Order #P-559) 


° The fact that the records containing personal information consist of a safety survey of a 
ministry's Air Fleet does not automatically mean that this provision applies. Here the 
information pertained to employees’ perceptions of certain individuals rather than to safety 
issues.(Order #P-964) 


ss.(2)(c) 


° This provision is not intended to create an exception to the mandatory personal 
information exemption for the purpose of making mailing lists available to the public for 
marketing purposes. (Orders #P-307, P-309) 


° This section does not apply to the disclosure of personal information to enable someone to 
determine the type of legal representation that he or she requires. (Order #M-84) 


ss.(2)(d) 
General 


° In order for this section to be relevant, the following factors must be established: 1. the 
right in question is a legal right, which is based in common law or statute; 2. the right is 
related to a proceeding which is either existing or contemplated; 3. the personal 
information which the appellant is seeking access to has some bearing on or is significant 
to the determination of the right in question; and 4. the personal information is required in 
order to prepare for the proceeding or to ensure an impartial hearing. (Orders #P-268, P- 
304, P-312, P-322, P-328, P-341, P-355, P-358, P-362, P-375, P-387, P-377, P-392, P- 
401, M-28, M-38, M-42, M-55, M-82, M-84, P-412, P-434, P-443, M-119, M-120, M- 
122, M-125, P-447, P-450, P-469, P-470, P-480, P-485, P-510, P-515, P-541, P-550, 
M-212, M-230, M-222, P-606, P-611, M-256, M-257, P-621, P-634, P-642, P-643, P- 
663, P-665, P-657, P-651, P-654, P-658, P-673, P-685, M-327, P-712, M-396) 


° In this case, while the Commission believed that certain parts of the test in this exemption 
could be made out (see above), it noted that the requester had not met the necessary | 
threshold of proof regarding parts 3 and 4 of the test. The requester did not show why he 
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needed the personal information of his estranged wife and child, who were residing in a 
women's shelter, to ensure that he gets a fair trial in an upcoming custody hearing. The 
requester had failed to show a direct link between the information and the fair 
determination of his rights. (Order #P-642) 


° Where disclosure procedures exist outside of this Act, disclosure under this Act is not 
necessary for a fair determination of rights. (Order #139) 


° The fact that an alternative means of disclosure is available at a certain stage in another 
type of proceeding does not mean that this provision is not a relevant factor in determining 
whether disclosure is available. For example, if the information is relevant to a fair 
determination of rights at a grievance hearing or to conduct civil litigation, this provision 
may still be relevant despite the fact that opportunity exists for pre-hearing or pre-trial 
disclosure of documents. (Orders #M-122, P-447) 


° Although release of a person's name and address may be relevant to a fair determination of 
another's rights, disclosure must be balanced against the protection of the privacy rights of 
individuals. (Orders #12, P-224) 


° The application of this provision may require a finding that the disclosure of the records is 
sufficiently relevant to a fair determination of rights as to outweigh the privacy interest of 
the other affected individuals. (Order #P-274) 


° The victim of an alleged offence does not have an absolute nght under the Act to view all 
material related to the allegation. The victim's rights must be balanced against the named 
individual's right to the protection of his or her privacy. (Order #P-392) — 


° The test for the application of this provision is not met by an assertion that legal action is 
necessary to redress loss of financial and professional reputation. (Order #P-375) 


This Provision Is Not Relevant 


° Even where this provision is satisfied, the address of an individual may not be released 
because it is not required in order that the appellant proceed with a civil claim. The 
institution had released the name of the individual and therefore the civil action could 
proceed on the basis of that information. (Order #M-39) 


° The identity or status of the requester is not a relevant consideration in this regard. 
Disclosure under this Part of the Act is, in effect, disclosure to the world and not just the 
requester. (Orders #M-96, P-578) 


° This provision is not relevant to a determination as to whether elected officials in a 
municipality have the "right" to access the number of hours worked by employees of the 
municipality. This is not the type of "nght" contemplated by this section. (Order #M-35) 
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° This provision does not apply to a request for records regarding a complaint that was 
investigated under the Police Act. Procedures available under the Police Act provided the 
appellant with the right to a fair hearing and an opportunity to respond to the charges. In 
these circumstances, the presumption in ss.(3)(b) was not rebutted. (Order #P-285) 


, Disclosure of records was not relevant to a fair determination of rights where the 
institution had decided that no repercussions would flow from the complaint because no 
rights were at risk. (Order #P-223) 


° This provision does not apply where an appellant seeks complaint information that was the 
basis for him being denied the lease of a property. The appellant said that he needed the 
information to "defend and vindicate" himself, but he did not provide any evidence of any 
legal night that may apply. (Order #P-401) 


° In this case, this provision did not apply to the disclosure of the identity of the author of 
certain letters written to an institution regarding the requester. The requester said that if 
the identity was of a certain individual, steps could be taken to enforce a peace bond. The 
Commission stated that this factor did not apply because there was some doubt as to 
whether legal action could be taken in the circumstances and no current legal action had 
been commenced. (Order #P-515) 


° Records relevant to an Ontario Human Rights Commission complaint were not disclosed 
even though a board of inquiry had been established to hear the complaint. The requester 
was unable to establish that the records were needed to prepare for the hearing or to 
ensure that the hearing was impartial. (Order #P-816) 


° This provision did not apply to the release of records of one deceased individual to the 
family of two other deceased individuals where all were killed in a motor vehicle accident. 
This was so even though the Coroner had conducted an investigation and rendered a 
report. The records at issue were subject to the presumption against disclosure for medical 
records. (Order #P-945) 


This Provision is Relevant 


° The application of this provision resulted in the disclosure of the name of a child who 
allegedly threw a stone at another child in a schoolyard. The lawyer acting for the parents 
of the child who was hurt in the incident had a legal right to add the child as a party to the 
existing civil action, and the child's name is necessary in order to do so. However, 
ss.(2)(d) does not apply to the address of the child who was allegedly the perpetrator and 
to the names and addresses of the witnesses. As a result, this latter information was not 
disclosed. (Order #M-55) 


° A request was made for an interim order issued by the Criminal Injuries Compensation 
Board in respect of a claim applied for by the family of a deceased. The access request 
was made by a defendant in a civil action for damages brought by the family of the 
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deceased. The Commissioner held that notwithstanding that the amount of the interim 
order had been disclosed to the requester in mediation, the information in the interim order 
did have a direct bearing on the civil action and therefore this subsection weighed in 
favour of disclosure of the interim order to the requester. (Order #P-919) 


The Commission ruled that this subsection is relevant to the disclosure of the names of 
tenants who occupied the unit in which a fire started to the insurers of the building. The 
insurance company wanted to name the tenants in a civil action commenced by the 
insurance company to pursue a legal claim against the individuals who were allegedly 
responsible for the fire. The Commission ordered that the names be disclosed. (Order 
#M-592) 


Internal Employment-Related Matters 


General 


Where an allegation of sexual harassment or unprofessional conduct is made, records in 
respect of the investigation should, in the absence of other factors, be disclosed in order 
for the employee to fairly determine his or her rights. However, if the disclosure of 
witness statements would expose the witnesses to harm, then the records may not be 
disclosed. (Orders #182, 165) 


Where the complainant in a sexual harassment investigation provides no evidence to 
establish that the need for the names of the witnesses and the witness statements are 
referenced to an existing or contemplated appeal under another statute, this provision does 
not apply. In addition, the complainant would have to show that the record would be 
relevant in the determination of the legal right and would have to show why the record is 
required to prepare for the proceeding. (Order #P-443) 


This factor may be relevant to a consideration of the disclosure of records to an alleged 
harasser that were created during an investigation into a complaint of workplace 
harassment. It would apply, for example, where the employee has grievance rights in 
respect of the same matter that was at issue in the complaint. This factor does not apply 
to other non-legal rights, such as the right to a fair job evaluation. (Order #M-82) 


Where the complainant in a workplace sexual harassment investigation provides no 
evidence to establish that the need for the names of the witnesses and the witness 
statements are referenced to an existing or contemplated appeal under another statute, this 
provision does not apply. In addition, the complainant would have to show that the 
record would be relevant in the determination of the legal right and that the record is 
required to prepare for the proceeding. (Order #P-443) 


This Provision is Relevant 


Where an individual has been formally disciplined as a result of the findings of an internal 
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workplace harassment investigation, and the individual is grieving the discipline and needs 
the records in order to conduct the grievance, this factor may be a relevant consideration. 
(Order #M-212) ; 


This Provision is Not Relevant 


° This provision did not apply to the disclosure of co-workers' statements in respect of a 
series of employment-related incidents. While the co-workers had provided information 
about another employee (the appellant), who was subsequently disciplined, it was evident 
that the appellant was not pursuing the matter formally. (Order #P-283) 


° This factor may be relevant to a consideration of the disclosure of records created during 
an investigation into a complaint of harassment where an employee has grievance rights in 
respect of the same matter that was at issue in the complaint. This factor does not apply 
to other rights, which are not legal rights, such as the right to a fair job evaluation. 
(Order #M-82) 


° In this case, the Commission ruled that this provision did not apply to disclosure of 
witness statements and identities to an alleged harasser in respect of an internal workplace 
harassment and discrimination investigation. Even though the investigation culminated in 
disciplinary action, which he is now disputing under the Public Service Act, the 
Commission found that the witness information was not needed because access to the 
investigation report was disclosed to him. The report detailed and analyzed all the 
evidence relevant to the complaint and summarized the witness statements. (Order #P- 
541) 


° Where an employee of an institution had not established that access to records created 
during his promotion deliberations were related to an existing or contemplated proceeding 
and were relevant to and required in the proceeding, this provision was not applicable. 
(Order #P-434) 


° This section did not apply to disclosure of the scores of a successful candidate to a third 
party in ajob competition. The requester's submission that his rights were affected by the 
"unfair" selection process was not sufficient to result in disclosure of the successful 
candidate's personal information to a third party. (Order #M-135) 


° This factor did not apply when, as a result of a finding that the employee had harassed 
another person in the context of an internal workplace harassment investigation, a ‘letter of 
counsel’ was placed in the employee's personnel file. The employee had already taken the 
matter to the Grievance Settlement Board and that proceeding had been resolved. There 
was no further proceedings that the employee could take. (Order #P-651) 
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ss.(2)(e) 


@ General 


This factor only weighs in favour of privacy protection. (Orders #M-256, P-665) 


The applicability of this clause is not dependent on whether the damage or harm 
envisioned is present or foreseeable, but whether the damage or harm would be unfair to 
the individual involved. (Orders #P-256, P-710) 


The release of a list of the identities of individual lottery winners could expose the 
individuals to pecuniary or other harm. It constitutes an unjustified invasion of personal 
privacy. This is so despite the fact that there is a requirement for a one-time disclosure 
(by publication) by the Lottery Corporation. (Orders #180, 181) 


This factor did not apply to the disclosure of the names and addresses of petitioners who 
signed a petition calling for a formal inquiry to investigate the affairs of a Township. The 
Commission found that there was not sufficient evidence to establish that retaliation would 
take place as a result of the petition. (Order #P-516) 


The disclosure of names of individuals who were detained in a detention facility prior to 
trial may reasonably be expected to unfairly expose an individual to harm and mitigates 
against disclosure. (Orders #P-657, P-746) 


This factor weighs in favour of non-disclosure of information provided by inmates in a 
report about an incident that occurred in a correctional facility. The Commission held that 
inmates in these circumstances were vulnerable in respect of comments they may made 
about correctional staff. (Orders #P-686, P-597) 


An out-of-court settlement reached between a former employee and an institution was not 
subject to this provision simply because it contained a confidentiality clause which applied 
to the former employee. If disclosure was ordered by the Commission it would be the 
institution that would release the records and not the former employee. Consequently the 
employee would not be exposed to harm. (Order #M-441) 


Internal Employment-Related Matters 


In an internal investigation for workplace discrimination and harassment, the complainant 
did not provide sufficient evidence to establish a direct connection between disclosure of 
the record and the harm described in this provision. In this case, the complainant stated, in 
submissions and not by affidavit, that disclosure should not be made because of a fear of 
retaliation. The Commission therefore found that the factor was not a relevant 
consideration in respect of disclosure of the record. (Orders #P-446, P-447) 


This factor was held to result in the non-disclosure to the alleged wrongdoer, the 
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‘employee’, of internally prepared occurrence reports which were the foundation of the 

employee's termination. While the employee subsequently regained her job, the 

Commission agreed with the institution that to disclose the information would unfairly e 
expose the individuals who prepared the reports in the course of their employment to 

harm. (Order #P-665) 


° The fact that disclosure of a record created during an internal workplace discrimination 
and harassment investigation could set off a new round of harassment does not provide a 
substantial basis for the application of this factor. (Order #P-694) 


° In this instance the argument that disclosure of a record created during an internal work 
place harassment investigation could set off a new round of harassment was accepted. 
(Order #P-959) 


ss.(2)(e), (f) and (h) 
General 


° Addresses of employees of a maximum-security psychiatric hospital are highly sensitive 
and must by kept confidential to protect their personal security. As a result, this 
information was not released. (Order #P-332) 


° This factor weighs in favour of non-disclosure to the requester, a former Corrections 
Officer, of a letter written by an inmate containing personal information of two inmates . 
regarding allegations of an improper relationship between the requester and an inmate. e 
(Order #P-915) 


Internal Employment-Related Matters 


° The alleged harasser in an internal workplace investigation did not obtain a copy of the 
final investigation report based on these factors. While, in general, the parties to an 
harassment investigation ought to be advised of the substance of the allegation and the 
identity of the complainant, the circumstances of each case have to be considered to 
determine whether the disclosure would unjustifiably invade the privacy of other 
individuals. In this case, the Commission found that these factors weighed in favour of 
non-disclosure. (Order #P-651) 


° Although a complaint letter was read to the appellant, the Commission found that this did 
not constitute “disclosure” for the purposes of the Act (Order #P-937) 
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ss.(2)(f) 


* General 


In order for information to be "highly sensitive," the institution must establish that release 
of the information would cause excessive personal distress to persons other than the 
appellant. (Orders #P-434, P-469, M-167, M-173, P-547, P-606, M-256, P-634, P-663, 
M-295, M-296, P-658, P-669, P-673, P-685, M-327, P-712, P-732, P-746) 


The fact that an individual may be embarrassed by a disclosure of personal information is 
not sufficient to make this factor a relevant consideration. (Order #P-434) 


The existence of a record of criminal convictions is "highly sensitive" and, as a result, this 
provision is relevant in a consideration as to whether an institution may refuse to confirm 
or deny the existence of the record. Even where the criminal record is disclosed publicly 
during a trial or during a sentencing hearing, it should not be freely and routinely available 
to anyone who asks. Because it would be an unjustified invasion of the offender's privacy 
to disclose the record of criminal convictions, the institution may refuse to confirm or 
deny the existence of the record. (Order #M-68) 


An audit report regarding records of expenses claimed for relocation are not highly 
sensitive. These expenses are submitted routinely for verification and approval. (Order 
P-433) 


Disclosure of institutional and health records compiled by a correctional facility 
concerning an occurrence at a detention centre were ‘highly sensitive’ insofar as they 
contained names of inmates who are awaiting trial. The confirmation that an individual 
was detained at the correctional facility prior to trial could cause the individual extreme 
personal distress. (Orders #P-597, P-657, P-686, P-732) 


Disclosure of the names of individuals who review drug products as consultants to 
government would result in an unjustified invasion of the named individuals' privacy, based 
on the application of this provision. The institution must preserve the integrity of the drug 
review process and prevent the individuals from being harassed and lobbied by drug 
manufacturers. (Orders #P-669, P-235, P-284, P-291) 


Records which disclosed that a named deceased individual was convicted of certain 
offences contained sensitive information. The Commission ordered that the excerpts from 
the records which describe the offence, not be disclosed to the daughter of the deceased. 
(Order #P-679) 
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° The fact that a note to file, which contained highly sensitive personal information about 
several people was read out at a meeting of the Health Disciplines Board does not negate 
the sensitivity of the information in the note when a request is made for the record. ee 
Access to the requester was denied because it would be an unjustified invasion of privacy 
of others.(Order #P-895) 


Internal Employment-Related Matters 


° In this case, the Commission ruled that the affected party would by subject to excessive 
personal distress where the record in question dealt with a discipline matter, which the 
institution assured the affected party was removed from his or her personnel file. As a 
result, the affected person would not have expected that management of the institution 
would have access to the record. (Order #P-606) 


° The Commission ruled that this provision applied to the disclosure of a copy of a report 
produced as a result of an internal investigation into a workplace-related incident, in which 
the requester threatened harm to her co-workers. The Commission found that the report 
contained "highly sensitive" information concerning the workplace environment and dealt 
with difficult interpersonal problems experienced by the parties. While the requester was 
disciplined for the threatening behaviour, the report dealt with the events leading up to the 
behaviour and not to the threats. (Order #P-712) 


° This provision is relevant to the determination of whether disclosure of personal 

information contained in records that describe a series of employment-related complaints 

about the conduct of the appellant should be released. (Order #P-312) f @ 
° Information provided by co-workers about another employee (the appellant), in relation to 


a series of employment-related incidents, was sensitive information and therefore not 
released to the appellant. (Orders #P-283, P-297) 


° Certain parts of an investigation report into the operation of a police force were exempt in 
this instance because of this provision. (Order #P-391) 


° An internal investigation into a morale problem at an Ontario Provincial Police detachment 
was "necessarily highly sensitive, touching as it does on questions of competence, safety, 
relations between officers and within the community generally." [at p. 4] As a result, the 
individual who was investigated did not obtain a number of records related to the 
investigation. The Commission also noted that "...it is essential that such candid 
disclosure be protected and encouraged in investigations of this type." [at p.4] The 
individual who was investigated had obtained access to the comments that had been made 
about him during the course of the investigation. (Order #P-663) 
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° This provision applied to deny disclosure to an Audit Report dealing with the performance 
of an individual employee of an institution. The Commission found that the information 
contained in the report, which dealt with conflict of interest, was highly sensitive. 

(Orders #P-757, P-758) 


° The disclosure of an institution's internal audit branch report entitled "Special 
Investigation on Conflict of Interest Allegations" was held to be exempt, in its entirety, 
under this provision. This was so even though the requester had originated the complaint 
and had provided information to the investigators during their inquiry. (Orders #P-813, 
P-814) 


° The Commission found that the disclosure of a memo concerning an incident that involved 
the requester conduct in the workplace was governed by this provision. Given that it was 
determined that the personal information about the affected parties was highly sensitive it 
was not disclosed. (Order #P-836) 


Internal Workplace Discrimination and Harassment Investigations 


° This factor is relevant to a consideration of the disclosure of certain records deriving from 
an investigation into a complaint involving workplace harassment. The Commission ruled 
that information which pertains to normal, everyday working relationships and workplace 
conduct is not highly sensitive. It also stated that when an allegation of harassment is 
made and investigated, it is reasonable for the parties involved to find such information 
distressing in nature. The Commission stated that, 

"Nevertheless...it is not possible for such an investigation to proceed if the complaint is 
not made known to the respondent." (at 5, #P-446) This factor is only a 

relevant consideration weighing in favour of non-disclosure to the alleged harasser of 
information that is not directly related to the complaint and that is provided by individuals 
other than the complainant. This factor is not relevant and therefore weighs in favour of 
disclosure to the alleged harasser of information from the complainant and others that is 
directly related to the complaint. Once the investigation is completed, it is essential that 
the parties be advised of how the complaint was resolved and why (#P-694). (Orders 
#M-82, P-446, P-447, P-524, P-527, M-212, P-612, P-614, P-615, P-651, P-656, P-671, 
P-685, P-694, P-706, P-738) 


° This factor is relevant to a consideration of the disclosure of certain records deriving from 
an investigation into a complaint involving workplace harassment. The factor is relevant 
in respect of the information provided by individuals other than the complainant, and not 
in respect of the information provided by the affected persons in direct response to the 
complainant's complaint. (Orders #M-82, P-447, P-651) 


° This factor is not relevant regarding information provided by the parties to a workplace 
discrimination and harassment complaint and information provided by officials 
investigating the appeal. This factor is relevant to information provided by other 
individuals during the course of the investigation. (Order #M-212) 
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° This factor did not apply to information derived from a police investigation into an 
allegation of criminal conduct resulting from an internal workplace matter. The 
Commission employed the same reasoning as they have in respect of internal workplace 
harassment matters, and, as a result, it was determined that this factor is not a relevant 
consideration when the requester is one of the parties directly involved and the personal 
information relates to the identity of the complainants and the substance of a workplace- 
related complaint. (Order #P-612) 


° This provision was held to not be relevant to the disclosure of certain records related to an 
internal investigation by an institution for sexual harassment. The Commission noted that 
this provision was not a relevant consideration when the requester is one of the parties 
directly involved (i.e., the complainant or the respondent) and the personal information 
relates to the identity of the complainant, the substance of the complaint, the respondent's 
response to the complaint, the status or outcome of the investigation and other similar 
information that is essential to the proper and fair investigation\resolution of the 
complaint. (Order #P-552) 


° The application of this provision resulted in the non-disclosure to an alleged harasser of 
certain witness statements and witness names regarding an internal investigation into 
workplace discrimination and harassment. The Commission found that the information 
was highly sensitive. In determining this matter, the Commission noted that the alleged 
harasser had received a copy of the complaint, some internal memos regarding the 
complainant's concerns and the investigation report. (Order #P-541) 


° In this case, a formal internal workplace complaint was not made and the affected person 
was not found to have acted inappropriately. As a result of an informal discussion with an 
advisor, a letter was sent in the matter. In the result, the factors in ss.(2)(f) and (1) 
militated against disclosure to the individual referred to in the letter, because to do so 
would unjustifiably invade the privacy of the affected party. (Order #P-602) 


ss.(2)(f) and (h) 
General 


° The application of these provisions resulted in the non-disclosure of the names of 
individuals who had reviewed a drug product for the institution during the course of their 
appointment by Order-in-Council. The Commissioner was satisfied that these individuals 
provided their services on a confidential basis and that their identity was sensitive 
information. (Orders #P-235, P-284, P-291) 


° The disclosure of the identity of a complainant as well as the identities of those who 
provided testimony during a private hearing would contravene this section, given the 
sensitivity of the information and the fact that it was provided in confidence. (Order #P- 
239) 
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The disclosure of a record prepared after an investigation of an employee in respect of the 
submission of expense claims was not supplied in confidence, nor was it highly sensitive. 
(Order #P-256) 


In this case, these factors weighed against disclosure to an employee of certain of his own 
personal information concerning his employment, promotion, performance or transfer. 
The Commission found that the information supplied by third parties was provided in 
confidence and was of a sensitive nature. (Order #M-251) 


Information concerning residents of a women's shelter is sensitive under this provision and 
was not disclosed. The Commission accepted the fact that domestic conflicts are volatile 
and the agreements entered into between the women's shelters and the institution 
supported the need for the confidentiality of the information to ensure the safety of the 
residents. (Order #P-642) 


An allegation of child abuse is quite different from harassment alleged between two adults 
when assessing the weight of these factors. In this case, the nature of the allegation, the 
fact that the respondent was functioning in a position of trust, the age of the complainant 
and the fact that the respondent was aware of the identity of the complainant, the nature of 
the complaint and the results of the investigation all combined to favour non disclosure. 
(Order #P-926) 


Investigation records into the disappearance of a Crown ward which disclosed the Crown 
ward's case history and relationships with other individuals was highly sensitive and fell 
within this factor favouring non-disclosure. (Order #P-991) 


Internal Workplace Discrimination and Harassment Investigations 


Where disclosure to one of the parties to an internal workplace harassment investigation is 
being considered, the former view of the Commission as to the significance of disclosure 
to ensure fairness in the process is a 'guideline' only. In this case, the alleged harasser did 
not obtain the final investigative report, with the exception of parts of the appendices and 
portions of one page which were disclosed on consent of the individual involved. The 
Commission stated that the circumstances of each case must be considered to determine 
whether disclosure would be an unjustified invasion of another individual's privacy. The 
Commission noted that the requester, the alleged harasser, was familiar with the identity of 
the complainant, the nature of the complaint and the results of the investigation. (Orders 
#P-651, P-671) 


Witnesses who provided information to management in respect of an investigation of an 
internal workplace incident were aware at the time that the information would be shared 
with the requester, the person being investigated. They were also aware that the 
information could be used to the appellant's detriment in a discipline proceeding. Records 
containing the identities of the witnesses and the substance of their statements had already 
been disclosed to the requester and disciplinary proceedings had already been completed. 
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As a result, the Commission did not find that these factors were relevant and the 
information was disclosed. (Order #M-257) 


° In this case, statements of witnesses and interview notes regarding an internal workplace 
harassment investigation were disclosed to the complainant, with minimal severances that 
dealt with information not directly related to the complaint. The Commission adopted 
earlier Orders that indicated that the information was not sensitive or confidential in 
respect of disclosure to the parties to the investigation. However, in this Order, no 
reference was made to whether the complainant had received the report or other 
information previously. (Order #P-656) 


° In this case, the alleged harasser received from the institution the complaint, the 
investigation report, correspondence from her union, an internal memorandum and a copy 
of all the notes made during her interviews. Consequently, the Commission held that 
disclosure of the remainder of the records was unnecessary and that the application of the 
factors weighed in favour of privacy protection. (Order #P-692) 


° The Commission found that certain information related to a request by a complainant for 
records created as a result of the ensuing internal workplace harassment investigation, 
including reports, findings and notes were accessible. The Commission held that | 
information related to the allegation ought to be disclosed to the complainant. It also 
noted that where the investigation is completed, it is essential that the parties be advised of 
how the complaint was resolved and why. The names of witnesses and other information 
which could identify them (except information relating to the substance of the complaint 
and the findings) were not disclosed since it was determined that this information is highly 
sensitive and provided in confidence. (Order #M-423) 


ss.(2)(g) 


° Where there is sufficient reason to question the accuracy or reliability of the records, it 
may be an unjustified invasion of personal privacy to release it. (Order #151) 


° For this factor to be relevant, it must be shown in specific ways that the information 
received is inaccurate or unreliable. (Order #P-663) 


° This factor weighs against disclosure of personal information. (Orders #P-358, P-622, P- 
657) 


ss.(2)(h) 
General 
° In order for this factor to apply, the information must be 'supplied' to the institution. In 


this case, the information in the record was the result of negotiations and was therefore 
not supplied to the institution. (Orders #M-278, M-173, M-419) 


FIPPA Page 26 MFIPPA 
s.21 January 1996 


This factor applied to a retirement agreement even though it was negotiated and not 
"supplied" to the institution. In this case, the employee who negotiated the retirement 
agreement did expect that it would not be released to the public and the Commission 
considered this as a factor weighing against disclosure. (Orders #M-173, M-278, M- 
419) 


Confidentiality provisions that pre-date the Act may establish an expectation of 
confidentiality even though such confidentiality provisions do not prevail over a right of 
access under the Act. (Order #P-309) 


While school boards may be contractually bound to obtain the consent of the insurer 
before disclosing an incident form compiled as a result of an accident, it does not follow 
that the information was supplied in confidence. This factor is therefore not relevant. 
(Order #M-55) 


When a lawyer retained by an individual sends correspondence to an institution about his 
or her client's position, it is reasonable to assume that the personal information about the 
client is supplied implicitly in confidence. (Order #M-57) 


Where notes were kept by an employee for the purpose of turning them over to the 
ministry's Grievance Arbitration Officer for use in a future grievance hearing, it is not 
reasonable for the employee to have expected that the information was supplied or 
received in confidence. As a result, this factor is not applicable. (Order #P-357) 


A public servant whose conduct is subject to a hearing under the Public Service Act is 
entitled to examine witnesses. As a result there can be no expectation of privacy in 
respect of the will-say statement. (Order #P-312) 

In this case, a college successfully applied the "in confidence" factor to the identity of an 
individual who wrote a letter about a teacher's performance. The college established by 
affidavit that the letter was provided confidentially only after it was agreed that the 
identity of the writer would remain confidential. In the result, the teacher, who was the 
requester, did not obtain access to the identity of the individual who wrote the letter. 
(Order #P-375) 


Complaint information sent by concerned citizens regarding an alleged trespass to 
property was expected to be kept confidential and, as a result, this provision was a 
relevant factor. (Order #P-401) 


Individuals provide home child-care services for an institution on an implicit understanding 
of confidentiality regarding the provider's home address. As a result, this provision weighs 
in favour of non-disclosure of this information. (Order #M-109) 


This provision is relevant in respect of records created by staff in determining whether an 
employee should be promoted or be hired in a new position. In this case, staff and 
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individuals who discussed the matter would reasonably assume that these discussions 
would be confidential. (Order #P-434) 


° Factual information provided by an employee in support of relocation expenses was not 
provided in confidence. (Order #P-433) 


° Where correspondence is received by an institution in anonymous form, the record itself is 
not supplied in confidence by the author. The nature of an anonymous communication 
indicates that the supplier of it does not wish his or her identity known. (Order #P-469) 


° Information obtained by the police during a law enforcement investigation is not 
necessarily obtained in confidence. The Commission would have to review the 
circumstances and the records to determine whether the information was provided in 
confidence. (Order #M-167) 


° This factor was not relevant to the disclosure of the names and addresses of petitioners 
who signed a petition to cause a formal inquiry into the affairs of a Township. The 
petitioners stated that they signed the petition in the privacy of their homes on the 
understanding that their identities would only be disclosed to the institution. Under s.178 
of the Municipal Act, petitions signed by over 50 electors may cause the inquiry to take 
place. A Township could request an inquiry to verify formally that sufficient signatures 
were obtained and could disclose the identities in the course of the inquiry. (Order #P- 
516) 


° This factor applied regarding the disclosure of the names of the reviewers of films for the 
Ontario Film Development Corporation. In correspondence sent to reviewers, the 
corporation stipulates that the evaluation is done in confidence and that the identity of the 
reviewer is to be kept confidential. As a result, the information was not disclosed. 
(Order #P-611) 


° A letter addressed "solely to the Board of Education" did not, according to the 
Commission, signify that the document was intended to be kept confidential. The wording 
of the letter suggested that if there were further occurrences which required investigation, 
then the letter would be considered as part of the investigation. (Order #M-256) 


° Minutes of Settlement were entered into with an expectation of confidentiality that was 
reasonable in circumstances where the parties demanded confidentiality and the institution 
provided assurances that this would be done. (Order #P-621) 


° This factor militated against disclosure of sensitive personal information provided by a 
child in respect of a custody dispute. In order for the institution's child advocacy office to 
fulfil its role, information needed to be supplied in confidence. (Order #P-673) 


€ 
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Internal Employment-Related Matters 


In this case involving an internal investigation of an institution's employee regarding 
alleged falsification of expense claims, the Commission noted that the institution 
investigator did not give an unqualified assurance that the statements provided to him by 
staff witnesses would be held in confidence. As a result, the Commission found that there 
could be no reasonable expectation of confidentiality. (Order #P-634) 


This factor applied in respect of information gathered as part of an internal investigation 
into the handling of an incident in a correctional facility. The institution told inmates, who 
were asked for information, that it would be kept as "confidential as circumstances 
permit." The Commission found that the statements provided were in confidence, but that 
the occurrence reports which were required to be filled out by staff as part of their routine 
employment, were not. (Order #P-686) 


This provision is relevant in respect of records created by staff in determining whether an 
employee should be promoted or be hired in a new position. In this case, staff and 
individuals who discussed the matter would reasonably assume that these discussions 
would be confidential. (Order #P-434) 


The Commission found that individuals who provided information concerning an internal 
workplace matter involving the requester did so with an expectation of confidentiality. 
The affected parties were told that the information provided would be treated 
confidentially and would not be disclosed to the appellant. Thus, this provision applied. 
(Order #P-712) 


Where allegations have been made about the requester which appear to have had an 
impact on the requester’s employment status, it is not reasonable to expect complete 
confidentiality to the extent of withholding the allegations from the requester. (Order #M- 
586) 


Internal Workplace Discrimination and Harassment Investigations 


This provision, which derived from an investigation into a complaint of workplace 
harassment, did not apply to the disclosure of certain records to an alleged harasser. This 
factor weighs in favour of non-disclosure to the harasser only in respect of information 
that is not directly related to the complaint and that is provided by individuals other than 
the complainant. This factor, however, does not apply and therefore weighs in favour of 
disclosure to the harasser of information which is directly related to the complaint. The 
Commission stated that it is not possible to guarantee complete confidentiality in respect 
of these investigations. Alleged harassers must be advised of what the accusation is and 
who made it to enable them to address the validity of the allegation. Complainants must be 
given enough information to ensure that the allegations are adequately investigated. 
(Orders #M-82, P-446, P-447, P-524, P-527, P-550, M-212, P-614, P-615, P-643, M- 
287, P-663, P-651, P-656, P-706, P-738, M-396, M-428, M-423) 
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° Where co-workers provided statements in relation to an internal employment-related 
investigation into the requester's conduct, this factor was relevant because the co-workers 
were given assurances of confidentiality. As a result, the records were not disclosed. ry 
(Orders #P-283, P-297) 


° The Commission noted, regarding access by the parties to an internal workplace 
harassment investigation, that the current directive in place for the Ontario Public Service 
explicitly stated that confidentiality was subject to the Freedom of Information and 
Protection of Privacy Act. The Commission approved of the above ruling, in Order #M- 
82, and indicated that in this case, the investigation was concluded and the allegation 
substantiated. It was also noted that the disclosure of this information to the alleged 
harasser would enable him to consider whether to review the decision to terminate him as 
an employee for the institution. (Orders #P-614, P-615) 


° While the Commission accepted that the witnesses believed that the information that they 
provided during the investigation of an internal workplace harassment matter would be 
kept in strict confidence, it held that the true intent of what was told to the witnesses 
could not support that interpretation. Witnesses were told that "all information must 


remain confidential, subject to the Freedom of Information and Protection of Privacy Act 
and the requirement to disclose as required by law..." (Order #P-706) 


° Where an internal workplace matter was investigated by the police, the records deriving 
from the investigation were not subject to this provision. The Commission noted that 
there was insufficient evidence that the information was provided in confidence. (Order 
#P-612) 


° Confidentiality of personal information compiled during the process of receiving and 
investigating complaints of sexual harassment should be-maintained in order to protect the 
personal privacy of all individuals involved in the process, and to encourage full and frank 
communication between them and the institution. While the need to conduct a fair and 
thorough investigation of the complaint demands the disclosure of a substantial amount of 
information to the parties directly involved (the complainant and the respondent), the 
parties are not entitled to know every bit of information communicated to the institution 
by each other. As a result, the Commission found that this factor was not relevant to 
disclosure of the identity of the complainant, the substance of the complaint and the status 
or outcome of the investigation\resolution of the complaint to the alleged harasser. Other 
information communicated by the complainant was subject to this provision. (Order #P- 
552) 


& 
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° The names and personal information of witnesses who were interviewed regarding an 
internal workplace allegation of sexual harassment were not disclosed to the alleged 
harasser based on consideration of this factor. This identifying information was severed 
from the statements and the remainder of the statements were disclosed to the alleged 
harasser. In this case, the Commission ruled that the alleged harasser had received 
sufficient information to enable him to ascertain what he is accused of and by whom. 
(Order #P-550) 


° This factor weighed in favour of non-disclosure to the complainant of information related 
to an internal workplace harassment investigation. Individuals who were interviewed 
during a sexual harassment investigation were assured confidentiality. As a result, the 
names of the witnesses and their statements were not disclosed. In this instance, 
disclosure to the complainant of the discussion, findings and recommendations, parts of 
the report was sufficient to enable the complainant to assess whether the allegations were 
adequately investigated. (Orders #P-443, P-643) 


° The application of this factor resulted in non-disclosure to the alleged harasser of portions 
of a report prepared after an investigation of an internal workplace harassment matter. 
The alleged harasser was given access to information revealing the identity of the 
complainant, the substance of the complaint, and the status or outcome of the 
investigation and other similar information which is essential to the proper and fair 
investigation/resolution of the complaint. The alleged harasser was denied access to 
information of the witnesses, including the identities and all other personal information of 
the witnesses. (Orders #P-694, M-396, M-423) 


° In this case, the witness statements taken by the workplace discrimination and harassment 
investigator were supplied in confidence by the parties to the complaint as contemplated 
by this section. The Commission found that at the time the statements were made, there 
was a reasonably held expectation of confidentiality on the part of the people who made 
the statements. The Commission noted that this section is only relevant in respect to 
information provided by individuals other than the appellant and not in respect of 
information provided by the affected persons in direct response to the complaint. The 
Commission held that the witness statements need not be disclosed in their entirety 
because the appellant had received the interim and final investigation reports in which 
each of the witness statements were outlined in great detail. (Order #P-962) 


ss.(2)(i) 
General 


° While the release of a report about an employee's submission of expense claims may affect 
the reputation of the individual, any such damage would not be "unfair." It is fair that 
institutions establish procedures for expense claims, and that employees follow them. "In 
submitting expense claims for reimbursement, government employees should do so on the 
basis that they may be called upon to substantiate each and every expenditure, both 
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internally to the management staff of the institution and externally to the general public." 
Nevertheless, the names of the individuals referred to in the record (except the individual 
consenting to release) were severed with the rest of the report released. (Order #P-256 & 
with Quotation at page 13, P-433, M-167, P-547, P-634, P-710, P-712, M-347) 


The release of an internal investigation report that scrutinizes an employee's expense 
claims, based on an allegation of wrongdoing, and that exonerates the employee would not 
contravene this provision. The Commission noted that it ought to be the expectation of 
employees that their expense claims be carefully scrutinized. (Order #P-634) 


Because some of the information in an audit report regarding the submission of expense 
claims by public officials may potentially damage the reputation of these individuals, the 
names and positions were severed out of the report. This was done even though 
individuals knowledgeable about the ministry's departments and audit investigations could 
identify the individuals. To sever more of the record would be inadequate; the public has 
a legitimate right to know that relocation expenses, purchasing and operational policies 
and procedures of the institution are being properly administered. (Order #P-433) 


Investigation records regarding a former senior official of an institution which probe the 
appropriateness of his foreign currency trading activities were held by the Commission to 
not 'unfairly' damage the reputation of the senior official. (Order #P-710) 


The applicability of this provision is not dependent on whether the damage or harm 
envisioned is present or foreseeable, but whether the damage or harm would be unfair to 
the individuals involved. The disclosure of an anonymous "poison pen" letter that 
contained second-hand information of an unsubstantiated nature would result in "unfair" 
damage or harm to the individuals involved. (Order #P-469) 


This factor applied to the disclosure of a record containing the comments of staff 
regarding the appropriateness of the conduct of a prosecution. While the comments were 
accurate, they were not meant to be disclosed to the public. As a result, the disclosure of 
the record would unfairly damage the reputation of the employee involved. (Order #M- 
158) 


This factor weighed in favour of non-disclosure of a letter of complaint made by an 
individual. The institution claimed that if the named author of the letter did not write it, 
release of the identity could unfairly damage the individual's reputation. The Commission 
ruled that sufficient doubt had been cast on this issue to warrant its consideration. (Order 
#P-515) 


A record which states that an individual who had been convicted of an offence and served 
a prison term and is now deceased, would not engage this factor. The record would not 


"unfairly" damage the deceased's reputation. (Order #P-679) 


Comments in a confidential report which reflect views of staff critical of the performance 


FIPPA Page 32 MFIPPA 


s.21 


January 1996 


of other staff could unfairly damage the reputations of the staff being commented on and 
therefore the records were not released. (Order #P-964) 


Internal Workplace Discrimination and Harassment Investigations 


In both these cases, the Commission found that this factor was not relevant to a 
consideration of whether information related to an internal workplace harassment 
investigation would be disclosed to the complainant and the harasser. (Orders #P-443, P- 
446) 


The application of this provision resulted in the non-disclosure to the alleged harasser of 
certain witness statements and witness names regarding an internal investigation into 
workplace discrimination and harassment. The Commission found that disclosure may 
unfairly damage the reputation of the witnesses. In determining this matter, the 
Commission noted that the alleged harasser had received a copy of the complaint, some 
internal memos regarding the complainant's concerns and the investigation report. (Order 
#P-541) 


In this case, a formal internal workplace complaint was not made and the affected person 
was not found to have acted inappropriately. As a result of an informal discussion with an 
advisor, a letter was sent in the matter. As a result, the factors in ss.(2)(f) and (1) militated 
against disclosure to the individual referred to in the letter, because to do so would 
unjustifiably invade the privacy of the affected party. (Order #P-602) 


In this case the Commission found that this factor was relevant to a consideration of 
whether information related to an internal work-place harassment investigation would be 
disclosed to the harasser. (Order #P-959) 


ss.(2) and (3) 


ss.(3) 


The disclosure of the scheduled and possible additional increases of salary in an 
employment contract is not an unjustified invasion of privacy. Specific salary cannot be 
discerned from these items as long as the salary steps within the salary range are not 
disclosed. (Order #M-23) 


Once the presumption has been established pursuant to s.21(3) [FIPPA] \s.14(3) 
[MFIPPA], it may only be rebutted by the criteria set out in s.21(4) [FIPPA] \ s.14(4) 
[MFIPPA] or by the "compelling public interest" override in s.23 [FIPPA] \s.16 
[MFIPPA]. (Re.John Doe et al. and Information and Privacy Commissioner et al. 
(1993), O.R. (3d) 767 (Div. Ct.), Orders #M-170, M-198, M-202, M-217, P-541, M- 
215, M-236, M-240, P-568, P-567, P-571, P-597, P-598, P-600, M-232, M-225, P-583, 
P-585, M-223, P-817) 
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ss.(3)(a) 


General references to the psychological condition of individuals made by those who are 
not qualified to make those observations do not relate to a medical, psychiatric or 
psychological conditions as contemplated by this provision. (Order #M-396) 


Records that disclose observations of the position and state of an individual who is 
deceased are not subject to this presumption. (Order #M-50) 


Post-mortem forensic test results of the blood and urine analyses of blood/alcohol 
concentration relate to the medical condition of individuals. These records are therefore 
subject to the presumption in ss.(3)(a). (Orders #P-362, P-482, P-519) 


The fact that a child was born on a certain date is not part of the medical history of an 
individual. (Order #P-309) 


Forensic test results showing that alcohol or drugs are in the blood stream relate to a 
medical condition and are covered by this provision. (Order #P-412) 


Post-mortem forensic test results involving blood and urine analyses pertain to the medical 
condition of a deceased person and fall within this section. As well, a coroner's report that 
includes blood, urine and tissue sampling, and the coroner's observations about the cause 
of death contain personal information about the medical condition of the deceased. 
(Orders #P-362, P-519, P-568) 


A witness statement made regarding an internal workplace discrimination and harassment 
allegation contained information related to an individual's medical condition and 
subsequent visit to a physician for treatment. As such, the information was subject to this 
presumption. (Order #P-541) 


Notes describing some medical symptoms are not specific enough to be subject to this 
presumption. (Order #M-327) 


The fact that the record containing the medical history of an individual other than the 
appellant was prepared by the appellant does not entitle the appellant to disclosure of the 
information. (Order #P-732) 


This presumption did not apply to a memo that contained the author's concerns regarding 
the actions of the requester and their impact on her co-workers. (Order #P-837) 


The health card number and version code constitute medical history under this subsection. 
(Order #P-867) 
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° A description of injuries received by the victim of an assault, which is an observation by a 
police officer not a medical professional, is not covered by this presumption. (Order #M- 
451) 


° The record at issue was a hand written note containing a record of a phone conversation 
between a doctor's secretary and a friend. This note contained personal information of 
several people. The Commission endorsed the ministry's position that this provision was 
applicable because it contained information relating to medical psychiatric or 
psychological history of a named individual.(Order #P-895) 


° Records which related to allegations of abuse were found to contain information relating 
to medical history, condition, treatment and evaluation of an individual. (Order #P-930) 


° The Commission ruled that information pertaining to a person's death and the condition of 
his body as described by a medical practitioner is medical information and therefore, 
personal information. Such records are subject to the presumption in this 
provision.(Order # P-945) 


ss.(3)(b) (See as well, cases under s.2(1) definition of "law enforcement,'' and s.14 
[FIPPA] \s.8 [MFIPPA].) 


General 


° The presumption applies to investigations into possible violations of law; as a result, there 
is no need for criminal charges to be laid or for proceedings to have been commenced for 
the presumption to apply. (Orders #P-223, P-237, M-22, M-289, M-351, M-395, P- 
613, M-437, M-567, M-584, M-585) 


° Occurrence reports and other reports and records compiled by a police force as a result of 
an investigation into a possible violation of law fall within this presumption. This would 
include documentation prepared to obtain a warrant. (Orders #P-585, M-42, M-48, M- 
293, M-289, M-300, M-304, M-308, M-312, M-317, P-678, M-351, M-357, P-731, M- 
363, M-368, M-375, M-379, M-381, M-393, M-389, M-395, P-793, M-413, M-418, 
M-421, M-553) 


° A disclosure of personal information to prosecute the violation only occurs after a charge 
is laid. (Order #M-6) 


° The fact that a charge laid by the police under the Criminal Code was withdrawn does not 
negate the applicability of this section, namely that there must be an investigation into a 
possible violation of law in order for the presumption to be upheld. (Order #M-508) 
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This Presumption Applies 


Investigations conducted under the Ontario Human Rights Code are subject to the 
presumption in this section. The presumption is not rebutted in respect of handwritten 
notes of a complaint even though the same notes in typewritten form were disclosed to the 
requester. Also, an investigator's notes taken during a hearing were not disclosed even 
though the requester was present at the hearing. (Orders #P-403, P-363) 


This provision applies to records generated by an Ontario Provincial Police internal 
investigation into an allegation that the Police Services Act has been contravened. 
(Orders #P-285, P-372, P-626, P-709, M-365, M-587) 


Records created by a police officer employed by the Public Complaints Investigation 
Bureau in the course of the investigation of a complaint related to the enforcement of the 
Police Services Act were covered by this presumption. (Orders #M-245, M-314, M-365, 
M-383, P-525) 


This presumption applied to an internal discipline report about a police officer. The 
investigation took place under s.59(1) of the Police Services Act, which dealt with a 
violation of the Code of Conduct. (Orders #M-348, M-422) 


This provision applied to a fire inspector's report that an alleged breach of the Provincial 
Fire Code, which is a regulation made under the Fire Marshals Act. (Order #M-339) 


A police officer's notebook containing notes regarding investigations of alleged criminal 
activity was subject to this presumption. (Order #M-253) 


This provision applies to a record generated by an Ontario Provincial Police investigation 


under the Private Investigators and Security Guards Act. (Order #P-266) 


This provision was pivotal in denying access to a convicted murderer of certain records 
containing third party personal information related to his prosecution. (Order #P-275) 


This provision applies to the information contained on a parking tag issued for the purpose 
of enforcing compliance with municipal by-laws governing street parking. The tag is in 
fact a summons to the offending registered vehicle owner of the alleged infraction. 

(Order #M-336) 


Access to the name of a complainant regarding an alleged breach of the Day Nurseries Act 
was subject to this presumption. Similarly, access to the name of a complainant regarding 
alleged breaches of a zoning by-law was also subject to this presumption. (Orders #P- 
640, M-279) 


The exception contained in the phrase "continue the investigation" refers to the 
investigation for which the personal information was compiled, i.e. the investigation "into 
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the possible violation of law." As a result, even where another party is continuing an 
investigation, this presumption would apply. (Order #M-249) 


This provision applied to records compiled by the police during its investigation into the 
cause of death of a deceased. As a result of the application of the exemption, the records 
could not be disclosed to the family members. (Orders #M-243, M-283, M-544) 


This presumption applies to records containing names and addresses that derived from a 
police investigation into the cause of a fire, even though the alleged perpetrators were 
children and could not be charged with the offence. (Order #M-38) 


This provision applied to a witness statement taken from a child under 12 as part of a 
police investigation of a fire. (Order #M-225) 


An investigation conducted by the Human Rights Commission is an investigation into a 
possible violation of law. (Order #P-363) 


This provision could apply to the personal information of those being investigated or to 
those being interviewed in respect of an investigation. An investigation into whether a 
recipient of family benefits is entitled to the monies received is an "investigation into a 
possible violation of law." Here, the Family Benefits Act would be contravened if 
unauthorized benefits were received. (Order #P-223) 


This provision applies to records created as a result of an investigation into a violation of 
the Highway Traffic Act . The presumption was not rebutted here simply because there 
was a pending lawsuit. (Order #P-261) 


This provision applied to an investigation of allegations of unfair business practices, which 
are violations under the Business Practices Act. (Order #P-405) 


A coroner's report was subject to this presumption. When a violent death occurs in 
circumstances where Criminal Code charges may be laid, the normal practice is for a 
coroner's examination to take place. The record was compiled as part of an investigation 
into a possible violation of law. (Order #P-519) 


Personal information contained in the records, compiled as part of an investigation into a 
possible violation of a by-law, is subject to this presumption. Therefore, the name of the 
complainant would be subject to this presumption. (Orders #M-181, M-382) 


Where the results of an internal investigation into the billing practices of the requesters 
was turned over to the police and where charges were subsequently laid, this presumption 
applied. The Commission determined that the ordinary meaning of the word "compiled" 
was to gather or collect rather than to create in the first instance. It was explicitly noted 
that the Commission was not following its earlier order in P-612 (below) which held 
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that in order to ‘compile’ the records must have been created at first instance. (Order #P- 
666) Regarding Order P-612, the Commission reconsidered P-612 in Order P-892 
and decided to follow P-666 regarding the meaning of compile. 


Police investigations related to a possible violation of the Dog Owners Liability Act falls 
under this presumption. (Order #M-454) 


This section applied where the records were compiled and were identifiable as part of an 
investigation into a possible violation of the Criminal Code. This section properly applies 
to information pertaining to individuals interviewed in the course of an investigation into a 
possible violation of law. This would include name and address information regarding a 
witness, and a transcript of a tape recording of a conversation between a witness and a 
police officer. (Order #P-928) 


In this case, the Commission did reconsider an earlier decision in P-612. The 
Commissioner decided to follow P-666 regarding the meaning of the word "compiled". 
(Order #P-892) 


In this case, the requester asked for information about complaints received by the police 
concerning harassing phone calls made by a named individual. The police, by simply 
confirming the existence of any responsive records regarding this investigation into 
harassing phone calls could reveal personal information about an identifiable individual, 
particularly the fact that this individual had been the subject of a police investigation. This 
would be an unjustified invasion of personal privacy. (Order #M-525) 


This presumption applied to personal information contained in a police investigation report 
into a vehicle accident. (Order #M-527) 


Although petitions are not usually considered confidential documents, this provision is 
satisfied when a signed petition concerning the condition of an individual’s property was 
compiled to initiate an investigation regarding the possible breach of a property standard 
bylaw. The term “compiled” was held to mean to gather or collect. The Commission found 
that the petition was exempt. (Order #M-580) 


The name, address, telephone number and date of birth of the driver of a van, who may 
have been involved in a fatal car accident, was compiled as part of an investigation into a 
possible violation of law (the Criminal Code) and thus falls under this presumption. 
(Order #M-579) 


Personal information in investigations under the Employment Standards Act is subject to 
this presumption. (Order #P-990) 


This Presumption Does Not Apply 


This section does not exempt from disclosure personal information that is compiled prior 
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to police involvement or the commencement of a law enforcement investigation regardless 
of the fact that the personal information may eventually become part of an investigation 
into a possible violation of law. (Order #P-612--this decision was not followed in #P- 
666, as noted above.) 


° This presumption does not apply to minutes of settlement compiled in the course of a law 
enforcement investigation. These records represent the resolution of the law enforcement 
proceeding and are not part of the investigation into the possible violation of law. The 
execution of the minutes of settlement reflect the final stage in the adjudication of the 
proceeding. In this case, the Commission was not satisfied that disclosure would permit 
the drawing of accurate inferences into the nature of the allegations. (Order #P-612) 


° This provision does not apply to records that disclose that a particular inmate was released 
in error by jail officials. The records recount an administrative error made by the 
institution, not a possible violation of law by the former inmate. (Order #P-289) 


° Personal information compiled by a ministry as part of an investigation into the operation 
of a training school are not investigations into possible violations of "law." (Order #P- 
352) 

° This provision did not apply to records in the custody of a school board relating to an 


allegation of criminal wrongdoing. While the board had called the police to investigate the 
matter, the board's records related more accurately to its need to address internal 
employment-related matters arising from the allegation of wrongdoing. (Order #M-206) 


° This provision cannot be utilized in respect of an investigation into an allegation of sexual 
harassment. Such investigations do not constitute possible violations of law; these 
investigations deal with employment policies and practices. (Orders #165, P-256) 


° This provision does not apply to records generated as part of an investigation into whether 
an employee properly filed expense claims. (Order #P-256) 


° A prior record of offences that have been laid against an individual, and the decisions or 
sentences that were made in this regard, is not information which is compiled as part of an ° 
investigation. The record containing a guilty plea, conviction or discharge or withdrawal 
of a charge reflect events that occurred after an investigation has taken place. (Orders 
#M-68, M-222) 


° This provision is not satisfied in respect of internal investigations that are not "law 
enforcement" as defined in the Act. (Orders #M-46, P-377) 


° A record of prior criminal convictions is not information that is compiled as part of an 
investigation; rather, it is the result of either a guilty plea or a conviction by a court which 
are events that take place after any investigation is completed. (Order #M-68) 
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Where an institution investigates an alleged trespass in its capacity as the owner of the 
property, and not pursuant to any mandate to enforce the law, and where it does so with 
the intention of bringing a civil and not criminal action against an individual, this provision 
cannot apply. (Order #P-401) 


This presumption did not apply to records of discussions that took place within the 
institution regarding the appropriateness of the manner in which by-law prosecutions were 
conducted. The records do not pertain to the investigation into the violation of law; 
rather, they relate to internal matters which the institution was experiencing in conducting 
the prosecutions. Records dealing with the investigation of the by-law violation itself 
would be covered by this presumption. (Orders #M-157, M-158, M-327) 


Where a school board investigated a staff member under the Education Act to determine 
whether he or she ought to be disciplined, the investigation was not subject to this 
exemption. An investigation for disciplinary purposes is not a law enforcement 
investigation. Even though, in this case, the allegations involved criminal matters, the 
board had not called in the police to do the investigation. (Order #M-327) 


This provision does not apply to personal information compiled "in anticipation" of an 
investigation into a possible violation of law. As a result, where the institution argued that 
an internal investigation into an allegation of sexual harassment was done in anticipation of 
a human rights complaint, the Commission disagreed and ruled that the presumption in this 
provision did not apply. (Order #P-552) 


In this case, the police had not indicated what possible violation of law was investigated 
and, as a result, the Commission found that the presumption in this provision did not apply 
to the personal information of the individual who was investigated. (Order #M-199) 


This presumption did not apply to an investigation under s.22 of the Ministry of 
Correctional Services Act. It was undertaken for the purpose of gathering information and 
writing a report about an incident that took place in a correctional facility. (Order #P- 
686) 


This provision did not apply to index cards kept by the police containing the name of an 
individual investigated or charged with a crime, a date and notation of the incident. Such 
records were kept as an administrative reference and not as part of an investigation. 
(Order #M-426) 


Names of individuals supplied by the appellant to establish his reputation, or his 
whereabouts at the time of a crime that the Police were investigating, might be expected 
to fall under this presumption. However, it is an established principle of statutory 
interpretation that an absurd result, or one which contradicts the purposes of the statute, is 
not a proper implementation of the legislation's intention. Applying the presumption in 
this case to deny access to information which the appellant provided to the Police is 
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manifestly absurd. Moreover one of the primary purposes of the Act is to allow 
individuals to have access to records containing their own personal information, unless 
there is a compelling reason for non-disclosure. (Order #M-444) 


° This presumption is limited to records which are compiled and identifiable as part of an 
investigation into a possible violation of law. To expand the scope of subsection 21(3)(b) 
to encompass any information which finds its way into a Crown file once the charges have 
already been laid would enlarge the scope of the presumption beyond what was intended. 
Where none of the records were elicited or obtained by the Crown or police, or where 
none of the records contain information relating to the substance of a specific complaint, 
the presumption does not apply. (Order #P-849) 


° Coroner's investigations are not investigations into possible violations of law . The 
Commission stated that no provision of the Coroners Act supports the position that a 
coroner is specifically mandated to investigate into possible violations of law. Accordingly, 
the presumption in this provision did not apply. However, those records that were 
compiled as part of a police investigation are subject to this exemption. (Order #P-945) 


ss.(3)(c) 


° A representative of the region who acted as a party to proceedings before the Social 
Assistance Review Board was not entitled to access to the records of the proceedings 
involving two social assistance recipients. This presumption was not rebutted by the 
compelling public interest override. (Order #P-648) 


° In this case, the Commission upheld the Ministry of Community and Social Services's 
ability to refuse to confirm or deny the existence of records relating to a named 
individual's request for social assistance. The records would generally relate to eligibility 
for social service or welfare benefits. (Order #P-672) 


ss.(3)(d) 


The Presumption Applies 


° Information dealing with an employee's positions, job responsibilities, career history, 
performance appraisals or other human resource-related characteristics associated with 
employment history are included in this provision. Thus, information typically provided in 
a job competition may be within this provision. Information related to one incident which 
occurred during an employee's employment is not "employment history." (Orders #P- 
256, P-433, M-206, M-257, P-658, P-706, P-727, P-749, P-766) 


° Disclosure of the resume of an individual would as a result of this provision be presumed 
to be an unjustified invasion of privacy. Prior work experience is a category of 
information included in resumes. (Orders #11, 97, 99, M-7, M-232, P-273, P-282, P- 
655) 
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While this provision applied to disclosure of the resume of an individual appointed to a 
board, the Commission noted in a postscript to this decision that institutions should 
disclose a brief biography of appointees to public positions on boards and commissions to 
the public. Where this is done, appointees should be notified of this practice. (Order 
#M-7) 


Personnel Action Forms, with personnel data, assignment information and job history 
information relate to employment history and are therefore covered by this presumption. 
(Order #M-210) 


This provision applied in respect of resumes and other personal information provided as a 
result of a job competition. Even where certain categories of information were severed, 
the remaining material still contained personal information such that this presumption 
applied. (Order #P-328) 


The disclosure of records relevant to an employee's service record and credits on 
termination would constitute employment history. (Order #P-244) 


The date in a retirement agreement that the individual commenced employment was 
employment history within this presumption. As well, a record that states the dates that 
an individual is eligible for early retirement and the number of sick days and annual leave 
days the individual took are within this presumption. (Orders #M-173, M-278) 


A witness statement regarding an internal investigation for workplace discrimination and 
harassment contained information about an individual's past employment positions held 
with the institution. As such, this information was subject to the presumption in this 
provision. (Order #P-541) 

Disclosure of the names of supply teachers would reveal the number of days and dates on 
which these individuals worked at a specific school during specific years. This disclosure 
would constitute "employment history" according to this provision. Hence, the 
information may not be disclosed to the union. (Order #M-292) 


Seniority dates and the names of the individuals, together with the dates they resigned 
from employment, are subject to this presumption. (Order #P-762) 


The date on which a Police officer commences employment falls under this presumption. 
(Order #M-451) 


The record revealing a board member's monthly attendance falls under the presumption. 
(Order #P-863) 
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The Presumption Does Not Apply 


Information concerning employment-related incidents involving the appellant and other 
individuals cannot be characterized as "employment history" of the other individuals. 
(Orders #P-360, M-295, M-296, M-586) 


Records pertaining to a single work-related incident provided by other employees who 
were witnesses to the incident are not related to "employment history." The creation of 
these records were not in the ordinary course of employment of these witnesses and did 
not include the witnesses’ "employment history." (Order #M-257) 


The disclosure of the identity of a public servant who has performed a certain task does 
not constitute a disclosure of employment history. (Orders #170, P-235, P-755) 


A record containing the number of hours worked per month by an employee does not 
relate to employment history. (Orders #M-35, M-438) 


The disclosure of a person's name and title does not constitute "employment history." 
(Order #P-216) 


The disclosure of the name of a current employer and the current position of the employee 
is not employment history. (Order #P-240) 


The disclosure of a Hospital Practice Licence of a physician employed by an institution 
does not disclose employment history because the information disclosed in the licence is 
required to be made a matter of public record by the College of Physicians and Surgeons. 
(Order #P-244) 


The disclosure of what an individual submitted to an institution as expense claims does not 
denote employment history. (Orders #P-256, P-433) 


A letter of complaint about a student in this case did not contain information relating to 
educational history. (Order #P-377) 


Records that simply identify individuals as being employees of the institution are not 
covered by this provision. (Order #P-399) 


In this case, records resulting from an investigation into an allegation of workplace 
harassment do not include "employment history." (Order #M-82) 


The mere fact that an individual is granted an interview for a position does not constitute 
that person's "employment history." (Order #P-485) 


The fact that an individual reviewed a film at a particular time for the Ontario Film 
Development Corporation is insufficient to characterize this information as the 
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"employment history" of the individual. (Order #P-611) 


° An unsigned agreement between the Registrar of Real Estate and Business Brokers and 
the affected party in his personal capacity, which addresses the terms and conditions of his 
licensing by the registrar does not deal with employment history; rather, it is concerned 
with the terms and conditions upon which his future employment may be based. (Order 
#P-670) 


° Registration information about apprentice electricians is not covered by this provision. 
Name, occupation, position and employer, without more, will not attract the application of 
this presumption. (Order #P-755) 


° The fact that a judge was a candidate for judicial appointment does not constitute his 
employment history under this provision. (Order #P-759) 


° Employment-related information contained in an investigation report about an employee 
was held to be a job description. As well, the Commission found that the references in the 
report to work performance merely discuss documentation and follow-up and did not 
contain any information of an evaluative nature. (Order #P-828) 


° Periods of absence from employment does not include employment history. (Order #M- 
451) 
° The names, certificate numbers, dates of certification, certification expiry dates of sheet 


metal workers registered under the Trades Qualification Act, while bearing some 
relationship to the workers' education and employment, does not fall under this 
presumption. (Order #P-845) 


° This presumption did not apply to an employment contract describing possible future 
events and their impact on the current position of an employee. (Order #M-526) 


° In this case, employment related records dealing with allegations of wrongdoing were held 
to not be within this provision. (Order #M-586) 


ss. (3)(f) 


This Presumption Applies 


° Financial information about a family-run cattle operation is so closely related to the 
income of the family that it is covered by this provision. (Order #-364) 


° It is a presumed invasion of personal privacy to disclose the salaries of named employees. 
The presumption is not rebutted by ss.(2) or (4) or by the fact that public money is spent 
on the salaries. (Orders #61, 183, M-5) 
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Disclosure of the salary for a specific position for which there is one incumbent would be a 
presumed invasion of privacy. (Order #M-5) 


Disclosure of the number of hours worked by an employee may be an unjustified invasion 
of privacy where the hourly wage is publicly available. As a result, exact salary can be 
determined. (Order #M-35) 


Information about a water rate abatement, provided to an institution by an individual, 
contained personal information about the individual's finances, assets and financial 
activities as contemplated by this provision. (Order #M-318) 


This provision applied to minutes of settlement that dealt with an individual's income, 
assets and liabilities. (Order #M-352) 


Records describing the finances of the requester relating to the garnishment of his wages 
by the Support and Custody Enforcement Program, now the Family Support Plan, of the 
Ministry of the Attorney General are subject to this presumption. (Order #P-792) 


An agreement of purchase and sale of land between a Township and an individual 
purchasers describes financial activities and thus falls under this provision. (Order #M- 
536) 


This Presumption Does Not Apply 


This presumption did not apply to the contents of a retirement agreement. While it is true 
that a number of the clauses confer monetary entitlements on the former employee, these 
provisions cannot be said to come within this provision. These entitlements are one-time 
payments, to be conferred immediately or over a defined period of time, that arise directly 
from the acceptance of the agreement. However, the amount that was paid by one 
individual to a pension plan did describe financial activities and was within this 
presumption. (Orders #M-173, M-204, M-419) 


A record containing financial information about the financial affairs of a company operated 
by the affected person does not qualify for exemption under this provision since it does 
not relate to an "individual's" finances. (Order #P-670) 


The amount of bail that has been posted for an offender is not financial information of the 
sort that is dealt with by this provision. (Order #P-686) 


Records related to overtime hours "paid and banked" under the VIP program of a police 
force would not permit the requester to accurately deduce the incremental income earned 
by the police officer under the program. As such, the Commission held that this provision 
did not apply. (Order #M-438) 


The presumption did not apply to an interim order of the Criminal Injuries Compensation 
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Board where the amount of the award had already been disclosed to the requester in 
mediation.(Order #P-919) 


° Where the impact of certain events on an individual's salary does not reveal the exact 
salary, this presumption does not apply. (Order #M-526) 


ss.(3)(g) 


This Presumption Applies 


° The actual ranking of a candidate in a job competition fell within this provision. (Orders 
#196, M-280) 


° The fact that individuals who told a consultant about the efficiency of an institution were 
unnamed was personal information and was subject to the presumption in this section. 
Because there were no factors in ss.(2) that would rebut the presumption, the personal 
information was not disclosed. (Order #P-348) 


° Scored typing tests and scored typed letters transcribing shorthand notes of a competition 
are "personal or personnel evaluations." (Order #43) 


° Assessments of candidates by an interview panel in a job competition are subject to this 
exemption. The assessments were made according to measurable standards, established 
for the scoring of the competition questions. Interview rating sheets and data entry test 
result sheets are personal evaluations. (Orders #20, 97, 99, 196, P-230, P-273, M-135, 
P-447, P-470, P-485, M-232, P-759, M-396) 


° This provision raises a presumption concerning recommendations, evaluations or 
references about, rather than by, the identified individual in question. (Orders #171, P- 
685) 

° This presumption applied to assessments of candidates in a job competition. The 


assessments were made according to the measurable standards established for the scoring 
of the competition questions. The record indicating which individuals the institution 
wished to interview was not subject to this presumption; it was not itself a personal 
recommendation, rather it derived from the recommendation. (Order #P-485) 


This Presumption Does Not Apply 


° This provision does not apply to records generated by an individual who investigated 
whether an employee filed expense claims in accordance with established policies and 
procedures. (Order #P-256) 


° The terms "personal evaluations" or "personnel evaluations" refer to assessments made 
according to measurable standards. As a result, records created during an internal 
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investigation for workplace harassment are not covered by this provision. The 
conclusions reached as a result of the investigation are based on whether the policy on 
personal harassment has been complied with. (Orders #P-447, P-470, P-658, P-706, 
M-82, M-396, M-586) 


° An inspection report of a police force was not subject to this presumption because the 
nature of the report did not contain a personal or personnel component. (Order #P-391) 


° Film reviewers for the Ontario Film Development Corporation review an author's 
screenplay rather than his or her personal attributes. As a result, this presumption does 
not apply to the names of the reviewers. (Order #P-611) 


° This presumption did not apply to comments in a portion of a record about the 
performance of an individual because the Commission did not consider the record to be a 
personnel evaluation. (Order #M-313) 


° The names of references in and of themselves were not subject to this exemption. The 
personal information must relate to the contents of the reference or evaluation about the 
individual. (Order #M-290) 


° Advice of the Judicial Appointments Advisory Committee to the Attorney General on the 
selection of judicial candidates does not constitute a personal evaluation because it is not 
made according to measurable standards. This presumption does not apply to this 
information. (Order #P-759) 


° Employment-related information contained in an investigation report about an employee 
was held to be a job description. As well, the Commission found that the references in the 
report to work performance merely discuss documentation and follow-up and did not 
contain any information of an evaluative nature. (Order #P-828) 


ss.(3)(h) 


° A witness statement regarding an internal workplace harassment and discrimination 
investigation contained information about an individual's sexual orientation and religious 
beliefs. As such, the information was subject to this presumption. (Order #P-541) 


° A portion of a resume which revealed a job candidate’s political associations was subject 
to this presumption. (Order #P-924) 


° The Commission found that records in a workplace discrimination and harassment 
investigation which contained an individual's racial origin fell within this provision . 
(Order #P-962) 


° Even though several passages in an investigation report into the disappearance of a 
deceased Crown ward revealed the individual's racial origin, it was not reasonable to apply 
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the presumption in circumstances where the racial origin of the individual had been 
reported in the press on numerous occasions. (Order #P-991) 


ss.(4)(a) 

General 

° The Commission ruled that this provision applied to information about an identifiable 
individual and includes and applies to the names of individuals who are or were employed 
by the institution. (Orders #M-30, M-210) 

° Disclosure of the names of temporary and part-time employees or of current or past 
employees of an institution is not an unjustified invasion of privacy as a result of this 


provision. (Orders #M-26, M-30) 


° Access to an individual's application for employment and resume cannot be achieved 
through this provision. (Order #P-273) 


Salary Ranges 
° In a situation where each job position has only one incumbent, disclosure of actual salaries 


would "describe an individual's income." Subsection (4)(a) does not apply to actual salary 
figures. (Orders #61, M-5) 


° Since exact salaries have the benefit of a presumed unjustified invasion of personal 
privacy, it is unlikely, in most circumstances, that any salary-related information would be 
available to the public. Where salary ranges do not exist, the head may be ordered to 
establish a salary range which is narrow enough to provide a member of the public with 
reasonable information. (Order #M-18, M-102) 


° Given this provision, the legislature recognized the need for the public to have access to 
some Salary information. As a result, institutions should try to establish salary ranges that 
are reasonable. If they do not, they may be ordered to do so. (Orders #M-5, M-18, M- 
23, M-102) 


Employer \_ Employee Relationship (and see cases below under ss.(4)(b)) 


° An employee relationship is established where the "employer" has the right to direct the 
"employee" in how the work is to be performed, the conditions and hours of work and the 
results of the work. Another factor includes whether the work is an essential part of the 
operation of the employer. (Order #P-244) 
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Benefits 


° Information contained in severance agreements provided to employees who took early 
retirement were not "benefits" as the word is used in this section. These entitlements did 
not derive from the original contracts of employment and were negotiated between the 
parties in exchange for the acceptance by them of early retirement packages. (Orders 
#M-173, M-273, M-278, M-378, M-419) 


° The chief administrative officer (CAO) and clerk of a Municipality are, as a result of 
sections 72, 73 and 207.46(a) of the Municipal Act, "officers" in the employ of the 
municipality. The salary range within which the CAO/Clerk will be paid (without the 
specific steps, scheduled and additional salary increases) is the "salary range" for the 
purpose of this section. "Benefits," given the policies of the legislation, should be given a 
broad interpretation. Benefits include life, health, hospital, dental and disability insurance 

“aS well as sick leave, vacation, leaves of absence, termination allowance, death and 
pension benefits. (Orders #M-23, M-378) 


° The Commission held that an account entry reflecting contributions to a particular pension 
fund by an identifiable employee was benefit information and hence accessible under this 
provision. The fact that exact salary information may be derived from the pension 
contributions did not result in the information not being disclosed. (Order #M-378) 


° This provision does not apply to a severance agreement where the agreement relates to 
present or former employees and not to independent contractors. The entitlements in the 
agreements did not derive from the original contracts of employment, nor from periodic 
changes made to the contracts and, as a result, the entitlements did not constitute benefits 
as defined in this section. (Orders #M-173, M-204, M-273, M-278) 


° The dollar value of what is described in the Police Chief’s employment contract as a 
terminal allowance to be paid to the Chief for his accumulated sick leave credits and the 
cash-in-lieu value of the terms of his employment contract for extended medical and life 
insurance qualifies as a benefit for the purposes of this section. These were employment 
entitlements in addition to the base salary. These payments were not earned as a result of 
his retirement but rather accrued to the chief during his employment pursuant to the terms 
of his employment contract. (Order # M-558) 


ss.(4)(b) 
General 


° In order to determine whether a contract is an employment contract, the following factors 
must be considered: 1. the level of control and supervision exercised by the employer with 
respect to a) how the work is performed, b) where the work is performed, c) the hours of 
work and d) what is produced; 2. the ownership and provision of the equipment used for 
the job; 3. the economic dependence of the worker on the employer; 4. whether the 
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worker is entitled to undertake alternative work while engaged by the employer; 5. 
whether the worker is obliged to follow the employer's organizational policies; 6. whether 
the worker bears any risk of loss by entering into the agreement, 7. whether the work 
which the individual performs is a necessary and integral component of the employer's 
operations. In this case, the Commission found that the salary of the former Chief of 
Police was in fact a contract for personal services. Although the contract had features that 
may be part of an employment relationship, it was held to be a contract of personal 
services based on the following: 1. the contract specifies that the purpose of the agreement 
was to provide for the orderly transition of the former chief from employment to 
retirement; 2. the former chief is described in the agreement as a provider of consulting 
services; 3. the agreement stipulates that the former chief shall withdraw from the 
workplace and provide services on an 'as needed' basis. There was no contractual 
requirement that he work a minimum number of hours or on specific days during the 
week; 4. although requested to do so, the board was unable to provide the Commissioner's 
office with any information about the former chief's specific responsibilities during this 18- 
month period; 5. on the date that the former chief was required to withdraw from the 
workplace, the board appointed a new Chief of Police. Thus, the fact that the former chief 
was paid a salary under the contract from which income tax, Canada Pension Plan and 
unemployment insurance deductions were made, that he was allowed to retain some police 
equipment for his consulting work and his economic dependence on the board were not 
sufficient to result in the contract being one of employment as opposed to personal 
services. (Order #M-373, M-498) 


Employment Contract 


° The contract that a municipality entered into with a chief administrative officer is an 
employment contract and not a contract for services. The hiring authority and the nature 
of the terms and conditions of the contract indicated that an employment contract was 
contemplated. (Order #M-23) 


Contract for Personal Services 


* The Commission ruled that, in this case, a contract with a consultant was a contract for 
personal services under this provision. As a result, the personal information that may be 
released is not limited to the financial terms of the agreement but includes all other 
relevant particulars of the contract. It was noted that this would include the scope of the 
assignment and the nature of the working relationship between the parties. (Order #M- 
277) 


° An Assistant who reported directly to a Town Councillor on work directly related to 
constituency matters, was not considered to be an employee but rather to have a contract 
for personal services with the Town. As a result, a description of the services provided, 
the total number of hours worked and the total amount of the fee charged was released. 
(Order #M-498) 
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ss.(5) (See as well, cases under s.14(3) [FIPPA] \ s.8(3) [MFIPPA].) 


° The Commission ruled that it was not satisfied that the use of this provision offended the 
Charter of Rights and Freedoms. The Commission noted that it did have the jurisdiction 
to determine Charter issues. (Orders #106, P-254, M-198) 


° In order to use this provision, an institution must provide detailed and convincing evidence 
that disclosure of the mere existence of the requested records would convey information 
to the requester, and that the disclosure of this information would constitute an unjustified 
invasion of personal privacy. Where sufficient evidence is not provided, ss. (5) cannot 
apply. (Orders #P-339, M-68, P-423, P-672, M-328, M-432, M-525) 


° The Commissioner will review the manner in which the institution exercises its discretion 
to refuse to confirm or deny the existence of a record. Where this discretion is exercised 
in accordance with established legal principles, it will not be interfered with. (Order 
#213) 


° In any case, where the institution has the authority to refuse to confirm or deny the 
existence of a record, the Commission will release the order to the institution before it 
releases it to the appellant in order to provide the institution with an opportunity to review 
the decision and determine whether to apply for judicial review. (Order #P-423) 


° In this case, the Commission ordered the institution to confirm or deny the existence of the 
records in question because it had not provided any representations in support of the 
refusal to confirm or deny. The Commission noted that a requester who is denied the 
right to know whether a record exists or not is in a very different position than a requester 
who is denied access to a record. The Commission ruled that the discretion that the 
institution has in this regard should be exercised in rare cases only. Where there is a 
discretionary exemption, in the absence of representations in support of the exemption, the 
application of the exemption will not be upheld. (Order #M-150) 


° An institution relying on this provision must do more than merely indicate that records of 
the nature requested, if they exist, would qualify for exemption. The institution must 
establish that disclosure of the mere existence or non-existence of such a record would 
communicate to the requester information that would fall under the exemption. In this 
case, the Commission found that the investigation and the nature of the allegations were 
public knowledge and that the exemption would not apply to the disclosure of the mere 
existence of the records. (Orders #P-542, P-543) 


° In this case, an individual requested access to his or her own personnel file and any 
records related to a particular incident. By merely confirming that records related to this 
incident exist, without indicating the nature of these records or the parties involved, the 
institution was not confirming that any identifiable individual was involved in the incident. 
(Order #M-328) 
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° This provision did not apply to records that may exist regarding information gathered by 
the police about individuals who demonstrate. The police would not be indicating the 
nature of the records or the individuals involved by confirming that the records exist or 
not. (Order #M-432) 


° Simply confirming that records associated with an investigation of a bookstore exist, does 
not confirm that an identifiable individual was investigated. The exemption therefore does 
not apply. (Order #M-453) 


° In this case, the Commission held that simply confirming the existence of records related 
to the hiring of an individual would not compromise the ministry or the individual. (Order 
#P-984) 
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FIPPA 
S22 


MFIPPA 
INFORMATION SOON TO BE PUBLISHED s.15 


A head may refuse to disclose a record where (FIPPA)/if (MFIPPA), 


(a) 


(b) 


the record or the information contained in the record has 
been published or is currently available to the public; 
or 


the head believes on reasonable grounds that the record 
or the information contained in the record will be 
published by an institution within ninety days after the 
request is made or within such further period of time as 
may be necessary for printing or translating the material 
for the purpose of printing it. 


FIPPA MFIPPA 


s.22 


General 


ss.(a) 


Given that this is a discretionary exemption, the head has the discretion to decide to disclose 
a record even where it has been published, or where it will be made available to the public, 
or to claim the exemption. (Orders #42, 204) 


This provision does not apply to exempt records which may be made available at some 
unascertained date through an alternate access mechanism; in this case, through discovery 
procedures in a lawsuit. (Order #M-467) 


Section 22(a) [FIPPA] \ section 15(a) [MFIPPA] is unique among the exemptions contained 
in this part of the Act. The other exemptions permit an institution to deny access to the 
requested records because of content or potential harm that might reasonably be expected to 
result from the disclosure. No harm is listed in this exemption. As a result, the Commission 
ruled that the purposes of the Act are key to the interpretation of this exemption. The 
Commission stated that this section should not be applied to indirectly prevent or limit the 
public's access to information. The Commission held that the government cannot enter into 
a business arrangement with a private company to provide access where to do so would have 
the very real potential of inhibiting the public's nght of access. Basing an individual's nght 
to access on his or her ability to meet conditions for access determined by a private sector 
vendor may result in inequitable access to information held by government. According to this 
decision, where an institution has provided its information to a private sector vendor, the 
exemption will not apply if the vendor does not provide a "regularized system of access 
available to members of the public generally." In a postscript, the Commission noted that the 
search for sources of non-tax revenue must be balanced by the nights of the public to access 
information for which it has already paid. This balancing will determine whether universal 
access to government information will be the norm or whether an information elite will be 
created and only those who can afford to pay will have access to government-held 
information. The Commission stated that this latter situation would be "unacceptable in an 
open and democratic society." (Order #P-496) 


A willingness to provide records to the appellant is not the equivalent of making the records 
available to the public under this section. In order for this exemption to apply, the records 
must be published or available to members of the public generally through a regularized 
system of access, for example, a public library or a government publications centre. This 
exemption was intended to provide government organizations with the option of referring a 
requester to a publicly available source of information where the balance of convenience 
favours this method of alternative access. It is not intended to be used in order to avoid an 
institution's obligations under the Act. (Orders #P-327, P-496, M-315, M-369, M-383) 
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° In this case, the Commission found that the balance of convenience favoured the use of the 
exemption where an individual wished access to publicly available transcripts of court 
proceedings. (Order #M-383) 


° The term "published" means to make known to the people in general. A purposive approach 
to this provision requires that the word "public" be given an expansive definition. In this case, 
the advertising brochures from private sector companies were available to the sector of the 
public engaged in the entertainment business and not to the general public. The record must 
be available to more than just one sector of the public to satisfy this exemption. These 
companies were not public bodies that had a mandate to provide their advertising copy to the 
public, nor was it something that they were in the business of selling to the public. The 
brochures at issue in this appeal contained advertising for scoreboard equipment, which would 
only be of interest to a very small percentage of the public who would be in a position to 
purchase such equipment. (Order #204) 


° Where the head exercises his or her discretion to not disclose documents that are otherwise 
available to the public, the head must consider the convenience of the requester compared to 
the institution. Here, the head improperly exercised his or her discretion when the head failed 
to consider this "balance of convenience" test. The request concerned small parts of larger 
publicly available documents. To ask the requester to go a find the part of Hansard or of a 
tribunal decision would require the requester to go on a fishing expedition to find the material 
the institution thought was relevant to the request. In this case, the Commission ruled that 
the balance of convenience favoured the requester and disallowed the application of this 
exemption. (Orders #170, at pages 107-110, P-729) 


° When a head relies on this exemption, he or she has a duty to provide the requester with a 
description of the records or information in question and their specific location (Orders 191, 
204, 123, 124, 191, 204, P-327, P-454, P-463, M-314, M-315, M-383, P-775) 


° Where the head relies on this provision but fails to inform the requester of sufficient 
information, which would enable him or her to identify the records in question, the exemption 
does not apply. (Order #P-463) 


° Unreported Divisional Court decisions are available to the public even though a member of 
the public would have to search through the index of proceedings to locate the desired file. 
(Orders #159, 191) 


° The Courts of Justice Act states that anyone is entitled, on payment of a fee, to have access 
to any document filed in a civil proceeding unless an Act or a court provides otherwise. 
Therefore, these documents are available to the public and subject to this exemption. (Order 
#191) 


* In this case, the request was for a list of names of deceased persons whose estates were 
administered by the Public Trustee. The list of names is something only the Public Trustee 
possessed and the list itself was not something that was a matter of public record. Although 
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ss.(b) 


the information requested could be obtained by checking documents available to the public 
in the Surrogate Court offices, newspapers and elsewhere, only the Public Trustee had the 
particular list of names requested. Therefore, this exemption did not apply. (Order #71) 


This exemption applies where the record is a transcript of court proceedings, which could be 
obtained by the public from the Provincial Court Reporters' Office. (Order #123) 


The Metropolitan Licensing Commission makes available the decisions of grievance hearing 
arbitrators for a fee from the Office of Arbitration of the Ontario Ministry of Labour. When 
the institution advised the requester of this, the exemption applied. (Order #M-295) 


Records consisting of transcripts of trial proceedings, factums, appeal books, case books, 
court notices, court forms, an endorsement and a judgment are available to the public and 
therefore the exemption applies. (Order #P-368) 


The Solicitor General's speech given in the House of Commons is published in Hansard, and 
as such may be exempt under this section at the institution's discretion. (Order #124) 


Where the ministry makes policies and procedures regarding tax assessments available 
through a public office, the ministry should advise the requester of the specific materials 
which are so available by referring the requester to the listing in the Directory of Records of 
by providing the list as part of its decision. (Order #P-906) 


The purpose of this exemption is related to matters of convenience. Where the record at issue 
is a copy of an entire published document, the balance of convenience leans in favour of the 
institution and the record may be properly withheld. Where the records at issue constitute 
only a portion of a much larger document, the balance of convenience does not favour the 
institution. In this case, it would have been necessary for the appellant to search three or 
more sources to locate and compile the information which was available from the institution 
on one sheet of paper. As a result, the institution could not rely on this exemption for 
information that was publicly available from various sources. (Order #P-729) 


To rely on ss.(b), the institution should have custody or control of a copy of the record, which 
it is prepared to publish within the requisite time period. (Order #206) 
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FIPPA MFIPPA 
s.23 EXEMPTIONS NOT TO APPLY s.16 


An exemption from disclosure of a record under sections 13, 15, 17, 
18, 20 and 21 (FIPPA)/sections 7, 9, 10, 11, 13 and 14 (MFIPPA) 
does not apply where (FIPPA)/if (MFIPPA) a compelling public 
interest in the disclosure of the record clearly outweighs the 
purpose of the exemption. 


FIPPA MFIPPA 


SUMMARY OF ORDERS/PRIVACY REPORTS s.16 


General 


The compelling public interest override only applies to the exemptions specifically enumerated 
in this section. (Orders #1, 123) 


In this case, the Commission determined that this section may not apply where only a personal 
interest, and not a public interest is at issue. (Order #M-217) 


The Commission ruled that the compelling public interest override can apply in respect of 
access by an individual to his or her own personal information. The Commission noted that 
were this not the case, an individual could theoretically have a lesser right of access to his or 
her own personal information than would a stranger. In this particular case, however, the 
override was held not to apply. (Order #P-541) 


This section cannot be used by people trying to assert only private interests. (Orders #12, 
P-270, P-282, P-347) 


Once the presumption in s.21(3) [FIPPA] \ s.14(3) [MFIPPA] has been established, it may 
only be rebutted by the criteria set out in s.21(4) [FIPPA] \ s.14(4) [MFIPPA] or by the 
"compelling public interest" override in s.23 [FIPPA] \s.16 [MFIPPA]. In this case, the 
Court ruled that the compelling public interest override did not apply simply because there 
iS an apparent contradiction between a judge's negative comments about the honesty of 
certain police officers who had given evidence in a criminal trial and an internal Ontario 
Provincial Police investigation report that exonerated the officers. In the result, the internal 
investigation report was not released. The Court held that the judge's personal comments 
made after the trial and his personal interest in the witnesses who testified before him did not 
have "public significance" and that his comments did not constitute evidence of "public 
interest." (Re John Doe et al. and Information and Privacy Commissioner et al. (1993), 
O.R. (3d) 767 (Div. Ct.), Order #M-170) 


In order to invoke the compelling public interest override, there must be a compelling public 
interest that clearly outweighs the purpose of the exemption, as distinct from the value of 
disclosure to the requester of the particular record in question. The burden regarding 
applicability of this section falls on the individual seeking the application. (Orders #24, 47, 
55, 61, 68, 72, 123, 124, 149, 159, 164, 180, 183, 196, P-263, P-270, P-332, P-352, M-6, 
M-7, M-69, M-102, P-442, P-454, P-463, P-506, P-512, P-532, M-173, P-541, M-217, M- 
235, P-568, M-242, P-607, M-249, P-613, M-265, M-273, M-278, P-648, M-288, P-658, 
P-710, P-755, P-771, P-797, P-807, P-803, P-813, P-814, P-806, P-805, P-810, M-426, P- 
828, M-441, P-838) 


While the burden of establishing the applicability of this provision to particular records is on 
the appellant, this burden is not absolute. Where the appellant is not familiar with the 


FIPPA , Page 1 MFIPPA 


January 1996 s.16 


contents of the records, the Commissioner will review them with a view to deciding whether 
this provision applies. (Orders #P-241, P-263, P-270, P-273, P-286, P-293, P-332, P-347, 
P-352, M-6, M-7, M-61, M-69, P-506, P-512, P-607, P-613, M-265, M-288, P-658, P- 
710) 


The need for public debate in and of itself is not sufficient to outweigh the purpose of the 
exemptions. The Commission noted that public debate may be restricted when access to 
government records is denied, but as long as the reasons for denying access fall within the 
scope of one of the exemptions in the Act, such restrictions are not inconsistent with the 
principles of the legislation. In this case, the Commission did not accept that the need for 
government to receive full and frank advice and recommendations was outweighed by the 
difficulties an individual might have in challenging the powers of a board. (Order #128) 


Does apply 


The appellant alleged that the hiring of the affected person amounted to a breach of security, 
and placed the integrity of a sensitive section of the Ministry at risk. He raised serious 
questions about the activities of government, and submitted that the public must know how 
the alleged incident happened, why it happened and if anything untoward occurred as a result 
of the breach. The Commission recognized that issues of this nature do rouse strong interest 
or attention among members of the public, particularly in an age dominated by computer 
records. Whether there actually was a security risk and whether the Ministry's actions were 
appropriate is not the issue. It is enough that serious questions have been raised. Thus, the 
Commission found that section 23 applied and ordered disclosure for the portions of the 
critical issue sheet which were found to be exempt under section 21. (Order #P-984) 


May Apply 


This case provides an example of an instance where this provision may have applied to 
records related to nuclear safety but for the fact that the records were otherwise accessible,. 
The Commission noted that all members of the public have the need to know that any safety 
issues related to the use of nuclear energy, which may exist, are being properly addressed. 
The Commission stated that "...there is a compelling public interest in the disclosure of 
nuclear safety-related information...The public interest in the disclosure of the information 
would be sufficiently compelling as to clearly outweigh the purposes of s.17 [FIPPA] \s.10 
[MFIPPA]." Since the Commission ruled that the exemption did not apply, this provision was 
not used. Order #P-270 


Does Not Apply 


The records regarding the construction of the retractable roof of the SkyDome were not 
available under this provision. The records indicated that both the components used in the 
roof structure and the construction project were inspected frequently and on a number of 
levels. As well, it was evident that there was a pattern of reporting and evaluative testing 
where any quality control concerns arose. The records did not show that the construction 
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posed a safety hazard. (Order #P-561) 


While the operation of publicly funded organizations (e.g., hospitals) should be open to 
scrutiny, the disclosure of specific salaries of the staff is not necessary for this purpose. In 
this case, the salary ranges of staff were available and this disclosure was sufficient to satisfy 
the public interest. As a result, this provision did not apply. (Order #61) 


The application of this provision does not result in the disclosure of salary information of 
public officials. Since exact salaries have the benefit of a presumed unjustified invasion of 
personal privacy, it is unlikely, in most circumstances, that any salary-related information 
would be available to the public. As is evident from the personal information exemption in 
clause (4)(a), the legislature intended that salary ranges, not exact salaries, be disclosed. 
(Order #M-102) 


The public does not have a compelling interest in the disclosure of the exact salaries of public 
officials, which clearly outweighs the privacy protection given in the Act to individuals’ salary 
information. Clause 21(4)(a) (FIPPA\clause 14(4)(a) MFIPPA) itself incorporates the public 
interest in that it permits members of the public to obtain salary range information. As a 
result, the purpose of section 21 (FIPPA)\14 (MFIPPA) includes making salary ranges of 
public employees available to the public. (Order #M-18) 


Where most of a severance package for an employee of an institution is disclosed, the release 
of the remainder is not required under this section. In determining this, the Commission 
considered that the personal information exemption is a mandatory one and that most of the 
information had been released so that the public concerns regarding expenditures of this 
nature have been addressed. (Orders #M-173, M-278) 


Where extensive public hearings are held as a result of a Royal Commission of Inquiry, the 
public's interest in the subject matter of the Commission's review has been adequately served 
and this provision would not apply. (Orders #123, 124) 


While there is an element of public interest in the disclosure of personal information about 
victims of crime, in this case it is not a compelling one. (Order #M-6) 


This provision was not satisfied where information about an inspection report done to review 
the operation of a police force was sought. The requester was provided with access to much 
of the report. The Commission believed that the public inquiry into the issues, which was 
being held, would deal with the public interest issues. (Order #P-391) 


Disclosure of records concerning negotiations between two First Nations bands and a mining 
company about a proposed mining project was not authorized under this section. In this case, 
the negotiations were ongoing. When a final agreement exists, the mining company has to 
submit a formal application to the Ministry of Environment and Energy; at that stage the 
public is involved in the process. (Order #P-512) 
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While there is a public interest in obtaining information about the Ontario government's joint 
business venture with a private sector company, Teranet, to produce a land-based information 
system, the interest is not compelling. A significant amount of disclosure had already taken 
place. The Commissioner, in the postscript of the decision, stated that where private sector 
organizations enter into arrangements with government, they must expect public scrutiny. 
He suggested that at the time a new arrangement such as Teranet is formed, a public 
document be prepared by the appropriate institution outlining the nature of the arrangement. 
The document could identify those who are involved in the arrangement and the nature of 
their involvement and other information that is not otherwise exempt under the Act. (Order 
#P-532) 


This section did not apply where the institution had released a briefing note to the requester 
which described in some detail the circumstances under which these Coroner's reports were 
compiled. The Commission ruled that the level of disclosure provided the requester with an 
adequate level of understanding of the institution's investigation. (Order #P-568) 


This section did not apply to the disclosure of the costs a named company incurred to 
purchase electricity from Ontario Hydro that was otherwise exempt under s.17 FIPPA \s.10 
MFIPPA. Even though the Commission found that the company's rate may be different than 
that provided to the public at large, and that therefore there was a public interest in the 
disclosure of the information, the Commission did not find that the information ought to be 
disclosed under this section. (Order #P-607) 


The fact that there is a public interest in having matters determined by the courts, does not, 
in itself, mean that information ought to be disclosed under this provision to facilitate that 
court process. The court process does provide an alternative disclosure mechanism and, in 
any event, the interests being furthered in this case, where information is intended to be used 
for a civil proceeding, would be private and not public interests. (Order #M-249) 


The disclosure of an Ontario Provincial Police investigation report of a named individual was 
not warranted by virtue of this section. While the Commission noted that the public had an 
interest in the matter, the report did not recommend that charges be laid and the issue was 
widely covered and analyzed by the media. As a result, the Commission ruled that this section 
did not apply. (Order #P-613) 


Just because the primary purpose of a police force is to preserve public safety does not mean 
that any recommendation relating to the operations of a police force are subject to this 
provision or indeed that it relates to public safety. A report that makes recommendations 
regarding the improvement of the operations of a police force does not, in this case, have a 
direct bearing on the safety of the public. (Order #M-265) 


Disclosure of the unit prices and the letters of credit provided by a third party in a tender were 
not disclosed based on this provision. The Commission did not find that the public interest 
was so compelling as to outweigh the exemptions for commercially valuable information that 
applied in this case. The Commission noted that the requester received the names of all 
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contractors and the total amounts of all bids and that the lowest bidder is known to the 
requester. (Order #M-288) 


This provision did not apply to warrant the disclosure of personal information contained in 
a report of the review of a legal branch of an institution. There was no suggestion in the 
report that the professional conduct of the lawyers as lawyers was ever at issue. The report 
was a management review. As such, the fact that the Law Society of Upper Canada provides 
a code of conduct for lawyers was irrelevant in this matter. (Order #P-658) 


In this case, the Commission held that the disclosure to the accused of the Crown brief 
regarding the accused's prosecution was not envisaged by this section. The Commission 
noted that the courts provide for a disclosure process for parties to a dispute and that while 
the conduct of a police officer is a matter of public interest, there was no compelling public 
interest in this matter. (Order #M-317) 


The disclosure of a school board employee's credentials and degrees were not required under 
this section. The requester believed that the individual acted unprofessionally in counselling 
certain students, but this interest was not a public interest; rather, it was predominantly 
personal. (Order #M-319) 


The fact that the internal investigation of a police officer was listed on the agenda of a public 
meeting did not mean that the officer had lost privacy rights and that this provision ought to 
apply. Nor did the fact that a police officer was investigated for a Code of Conduct offence 
mean that the public had a compelling interest in the disclosure of the report. (Order #M- 
348) 


The application and evaluative material provided by an organization for a funding grant was 
not disclosed under this provision. The Commission held that some information had been 
disclosed and that the criteria for the application had not been met in respect of the remaining 
information. (Order P-838) 


This provision did not apply to the disclosure of competition records to an unsuccessful 
candidate even though the candidate questioned the fairness of the competition and was 
contemplating legal action. (Order #P-924) 


This provision did not apply to warrant disclosure of documents relating to increases in court 
fees. In this case, the appellant failed to provide any submissions on how disclosure of the 
records related to the legal and administrative problems which the appellant argued would 
result from an increase in court fees. (Order #P-920) 


This provision did not apply to authorize the disclosure of personal information concerning 
a police investigation of a teacher regarding allegations in relation to his students. The fact 
that proceedings may be held to determine the validity of the teacher's consequent 
termination did not mean that disclosure of the records to the relevant board of education was 
required under this legislation. The Education Act and Public Inquiry Act both authorize 
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disclosure of information by summons. Therefore the public interest in obtaining the 
information may be addressed by those mechanisms. (Order #M-539) 


This provision did not apply to an Agreement of Purchase and Sale of land between a 
Township and individual purchasers even though the information at issue might be raised in 
a matter before the Ontario Municipal Board and in a legal proceeding. (Order M-536) 


A Collection Agency which has had its licence revoked does not expose the public to 
potential problems and therefore there is no public interest in the disclosure of the records. 
(Order P-952) 


In this case, a request had been made for a coroner's report regarding an accident in which 
three people died. Several records pertained to medical information as well as investigative 
reports prepared by police. The Commission ruled that this provision did not apply.(Order 
# P-945) 
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ACCESS PROCEDURE 


FIPPA MFIPPA 
Son REQUEST Fee 


(1) A person seeking access to a record shall make a request 


therefor [FIPPA] \ for access [MFIPPA] in writing to the 


institution that the person believes has custody or control of the 
record and shall provide sufficient detail to enable an experienced 
employee of the institution, upon a reasonable effort, to identify 
the record. 


(2) If the request does not sufficiently describe the record 
sought, the institution shall inform the applicant of the defect 
and shall offer assistance in reformulating the request so as to 
comply with subsection (1). 


REQUEST FOR CONTINUING No comparable section 
ACCESS TO RECORD 


(3) The applicant may indicate 
in the request that it shall, 
if granted, continue to have 
effect for a specified period 
of up to two years. 


INSTITUTION TO PROVIDE 
SCHEDULE 


(4) When a request that is to 
continue to have effect is 
granted, the institution shall 
provide the applicant with, 


(a) a schedule showing 
dates in the 
specified period on 
which the request 
shall be deemed to 
have been received 
again, and 
explaining why those 
dates were chosen; 
and 


(b) a statement that the 
applicant may ask 
the Commissioner to 
review the schedule. 


Act Applies As If New Requests 
Were Being Made 


(5) This Act applies as if a @ 
new request were being made on 
each of the dates shown in the schedule. 


FIPPA MFIPPA 
s.24 SUMMARY OF ORDERS/PRIVACY REPORTS s.17 


(See as well, cases summarized under s.48 [FIPPA] \s.37 [MFIPPA]) 
General 


° A request sent by fax transmission is a request "in writing” under the Act. The Interpretation 
Act, in s.29(1), defines "writing" to include words "printed, painted, engraved...or represented 
or reproduced in any other mode in a visible form." The term "facsimile" is defined in the 
Concise Oxford Dictionary to include "an exact copy of writing or printing..." While the Act 
requires that a request for access be in writing, there is nothing in the Act that restricts the 
method of transmission or delivery of a request. The Act does not require the filing of a 
request in its original writing. When an institution receives a request by fax, it has no 
obligation to ensure that it is identical to the original document that was faxed. (Order #M- 
207) 


° Where requests are made in the French language, under the French Language Services Act, 
a ministry is required to respond in French under the Act. However, the ministry is not 
required to translate any responsive records. This would result in the institution having to 
create a record in circumstances in which it is not obliged to do so. (Order #P-562) 


° Institutions should set up logs for incoming mail to ensure that if a requester asks for certain 
correspondence the institution will be able to find it. (Orders #79, 85) 


° Clear guidelines are needed regarding records retention schedules. The Commissioner asked 
the institution to discuss this with the Director of Compliance in order to produce written 
guidelines regarding the maintenance of personal information banks, and retention and 
disposal of records. (Orders #35, 45) 


° The Act does not preclude a requester from submitting the same request more than once. The 
fact that the institution did not open a new file for the request 1s not determinative of whether 
the request was treated as a separate request. (Order #202) 


° One can only make a request for recorded information. Oral comments made by an employer 
as a result of a job competition cannot be the subject of an access request where those 
comments were never recorded. (Orders #17, 19, 99, 196, M-33) 


° While the Act does not, in most cases, require an institution to create records, or organize 
them in a particular format, in response to a request, it does give requesters the right to the 
“raw material’, which would answer all or part of a request. In this case, the Commission 
ruled that the institution had an obligation to advise the requester that the information sought 
was in records responsive to other parts of the request, rather than advising the requester that 
the records do not exist. (Order #P-533) 
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Where, after a lengthy search, it is determined that no record as described in the request 
exists, there is no legal requirement to create a record to answer a request. (Orders #13, 99, 
P-317) 


While there is, in general, no duty to create a record, it may in certain circumstances be, 
consistent with the spirit and purpose of the Act to do so. The Commissioner, however, has 
no power to order an institution to create a record where there 1s no requirement to do so. 
However, in Order #M-18, the Commission did require an institution to create a record 
containing the salary range for a particular position. (Order #99) 


The Act does not provide that a requester's reasons for making an access request are relevant 
to a consideration as to whether access is given. An individual is free to use any records to 
which he or she has been granted access as he or she chooses. (Order #P-240) 


A request may be in the form of a question as long as one may determine from the question 
what records are sought. (Order #M-493, P-995, #17, #54, M-530, P-652) 


Where a request is made for a file, any records contained within the file should be considered 
responsive to the request. (Order #P-909) 


Where a requester has sought identical records in previous requests and where, in the 
circumstances, no new records would have been created, the institution may rely on its former 
searches and not conduct a new search. (Order P-914) 


In this case, the wording of a request suggested that the requester was seeking an opinion or 
interpretation of a by-law and not requesting a specific record. The Commissioner ruled that 
an institution is not bound to create a record or to do legal research for a requester. (Order 
#M-577) 


It is acceptable for an institution to treat a number of requests as one request when it benefits 
the requester. However, the requester should be consulted before any decision is made to 
combine requests for the purpose of conducting a search. (Order #P-260) 


Where a requester has submitted separate requests for records whose subject-matter is closely 
related and which have common areas of search, an institution may provide a fee estimate for 
one comprehensive search for all records responsive to each request. In this case, five 
separate requests from the same requester for records about the transfer of the Psychiatric 
Patients Advocacy Office to the Advocacy Commission and interest group reaction to the 
transfer, were properly combined for the purpose of estimating search costs. The requester 
should be consulted before any decision is made to combine requests for the purpose of 
conducting a search. The requester should still be provided with 2 hours of free search time 
for each of the 5 requests. (Order #P-943) 
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ss.(1)--Reasonable Search 


kd Evidence Needed to Establish That Search was Reasonable 


The institution may be asked to provide an affidavit or may on its own volition provide an 
affidavit outlining the steps it took to locate the requested records. (Orders #24, 58, 59, M- 
79, M-80, P-415, M-89, P-429, M-111, M-112, P-437, P-445, M-122, M-123, M-124, M- 
126, P-447, P-457, P-459, M-131, P-465, M-133, M-134, M-135, M-136, M-137, P-467, 
P-471, P-490, P-477, P-478, P-481, P-483, P-485, P-473, M-160, M-161, P-495, P-506, 
P-503, P-506, M-172, M-178, M-179, P-535, P-536, M-190, M-191, M-193, M-200, M- 
206, M-211, M-235, P-596, M-239, P-569, P-572, P-573, M-246, M-248, M-254, P-618, 
P-619, P-624, M-269, M-270, P-638, P-639, M-275, M-281, M-282, M-283, M-286, M- 
293, P-652, M-306, M-309, P-646, M-316, M-334, P-695, P-706, P-708, M-338, M-349, 
P-720, M-354, M-359, P-739, P-743, M-386, M-388, M-391, M-393, P-761, P-762, M- 
398, M-399, M-401, M-406, M-407, P-786, P-809, M-416, P-789, P-796, P-793, P-815, 
P-812, P-802, P-799, M-433, M-434, M-435, M-436, P-818, P-825, P-826, P-832, P-835, 
P-833, P-831, M-442, M-529, M-535, M-537, M-543, M-547, M-550, M-553, M-559, M- 
563, M-564, M-565, M-577, M-578, M-588, M-589, M-590) 


An institution may satisfy the Commission that a reasonable search had taken place without 
the necessity of providing an affidavit, where it can establish that the steps were taken in 
detail. Ultimately, the decision of whether an affidavit is necessary is up to the Commission 
on an assessment of the facts of each particular case. While the institution is not required to 
prove with absolute certainty that the requested records do not exist, the institution is 
required to provide sufficient evidence to show that it made a reasonable effort to identify and 
locate records responsive to the request. (Orders #P-303, P-313, P-317, P-456, P-464, M- 
156, M-147, P-476, P-486, M-164, P-511, P-524, P-544, M-199, P-550, P-556, M-208, 
M-226, M-240, P-592, P-595, P-570, P-599, M-243, M-254, M-255, M-259, M-275, M- 
276, M-311, M-294, P-645, P-664, P-666, P-681, P-686, P-703, P-708, M-338, M-358, 
M-379, M-393, P-787, P-819, P-824, P-827, P-830, M-566, P-952) 


The Commussion is responsible to ensure that the institution has made a reasonable effort to 
identify the record responsive to the request; the institution is not required to prove to the 
degree of absolute certainty that the requested record does not exist. In this case, the 
institution provided affidavit evidence and representations. In the circumstances, having 
regard to the broad nature of the request and the fact that the record would have been almost 
20 years old, the Commission considered that the search was reasonable. (Orders #P-458, 
M-282, M-315) 


Where an issue has been raised by the requester regarding the reasonableness of the search, 
the institution is required to establish this to the satisfaction of the Commissioner. Failing 
that, the Commissioner may order the institution to search its files in the presence of a 
compliance investigator or to conduct a further search and provide further affidavits as to the 
results of the search. (Orders # P-211, P-287, P-618, P-708, M-341, P-740, P-747, M-386, 
P-752, P-753, M-391, P-762, P-787) 
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° The institution must provide the Commission with sufficient evidence to enable it to conclude 
that it has discharged its statutory responsibility to conduct a reasonable search for records 
responsive to the request. The institution must outline the specific steps taken to search for 
the records, the nature and location of the search, or the types of files searched, together with 
the identities of the employees conducting the search, and their experience or familiarity with 
the subject matter of the search. (Order #P-457, M-547) 


° The institution must provide the Commission with sufficient evidence to enable it to conclude 
that it has discharged its statutory responsibility to conduct a reasonable search for records 
responsive to the request. Where the Commission requests that this information be provided 
by affidavit, it must contain details regarding the specific steps taken to search for the records, 
the nature and location of the search, or the types of files searched, together with the 
identities of the employees conducting the search, and their experience or familiarity with the 
subject matter of the search. If the official maintains that the record does not exist, he or she 
must provide the reasons for holding such a belief as well as details of inquiries that were 
made to determine this. (Orders #P-457, P-471) 


° The Commission is responsible to ensure that the institution has made a reasonable effort to 
identify the record responsive to the request; the institution is not required to prove to the 
degree of absolute certainty that the requested record does not exist. In this case, the 
institution provided affidavit evidence and representations. In the circumstances, having 
regard to the broad nature of the request and the fact that the record would have been almost 
20 years old, the Commission considered that the search was reasonable. (Orders #P-458, 
M-140) 


° The Commissioner may order an institution to search its files in the presence of a Commission 
compliance investigator, where the search originally conducted was not shown to be 
reasonable. (Order #P-211) 


° Where the Commission finds that the search was not reasonable, it may order the institution 
to conduct a reasonable search within 15 days of the Order and direct the institution to obtain 
information concerning the search from experienced staff. If, as a result of the search, records 
responsive to the request are found, the Commission may order the institution to provide a 
decision letter regarding access. (Orders #M-148, P-601, M-564) 


° The search that the institution undertakes must be conducted by knowledgeable staff in 
locations where the records in question might reasonably be located. Where the institution 
fails to do this, it may be ordered to conduct a further search within 15 days of the date of the 
Order. It may also be ordered to obtain further information from employees knowledgeable 
of the institution's records management system. (Order #P-495) 


° The search that an institution undertakes must be conducted by knowledgeable staff in 
locations where the records in question might reasonably be found. While the affidavit 
supplied by the institution indicates that verbal inquiries were made to determine whether any 
responsive records might exist, there was no evidence that any physical search of the 
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institution's holdings actually took place. In this case, the requester sought access to a legal 
opinion that he believed the institution had in its possession. The Commission ruled that the 
institution had to show that it had asked its legal counsel about the existence of the opinion. 
(Order #P-575) 


Institutions are required to provide more than a bare statement that the record does not exist 
or could not be located to put the requester in a reasonable position to decide whether or not 
to appeal the institution's decision. Institutions are required to provide a full explanation to 
the requester as to the nature of the search and that the search was conducted by 
knowledgeable staff. (Order #M-191) 


Where the affidavit and other material that the institution provided to the Commission in an 
appeal were not sufficient in establishing whether a search for records was reasonable, the 
Commission, may order the institution to conduct additional searches for the records. 
(Orders #P-535, P-536) 


Simply stating, in an appeal submission, that a director had reviewed the file and found no 
records responsive to the request does not establish the reasonableness of the institution's 
search. (Order #P-664) 


Given that the Act requires that institutions make a reasonable effort to identify records 
responsive to a request and that the individual has a right of access to his or her own personal 
information that may be reasonably retrieved, the Commission has the duty to determine on 
the standard of reasonableness the efforts that the institution undertook to search for the 
records. The powers of the Commission do not require it to enter the premises of the 
institution to look for records; the Commission may do so in its discretion and may also 
determine its own process. The institution that asserts that the records do not exist bears the 
onus of establishing that fact. The Commission held that the intention of the legislature was 
not to require that it bear the cost burden of undertaking searches of the records of 
institutions. The institution knows its records, and therefore it is appropriate that it undertake 
its own searches. As a result, the Commission held that it had the power to order the 
institution to provide an affidavit as to the reasonableness of the search, though it did not 
exercise it in this case, and that it could order the institution to conduct a further search for 
records responsive to the request. The Commission ordered the institution to do the latter. 
In addition, the Commission ruled that records kept by the privately retained lawyers for the 
institution were in the control of the institution [see s.10 FIPPA \ s.4 MFIPPA] and that 
therefore the institution was ordered to search for records responsive to the request, which 
are in the custody of their lawyers. (Orders #M-315, P-785) 


Where a requester could provide no credible evidence to support the existence of records, 
thorough and detailed searches conducted by the institution were sufficient to determine that 
records did not exist. (Orders #P-277, P-383, P-386, M-72, M-73, M-74, M-76, M-93, M- 
100, P-714) 


An affidavit from the author of certain records which indicated that the records in question 
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were created and then destroyed, because in the circumstances they were not needed, is 
sufficient evidence that the records do not exist. (Orders #P-335, P-336, P-429) 


° In this case the affidavit was not sufficient in that it did not provide any details as to the nature 
and extent of the search or the qualifications of the person who undertook the search on 
behalf of the institution. (Order #P-986) 


Parameters of the Search 


° The search for responsive records is determined by the parameters set out in the wording of 
the request. Where the request is clear and provides sufficient description of the records 
sought to enable an experienced employee of the institution to correctly identify the 
responsive records, the search in respect of the request would be appropriate. (Orders #P- 
456, M-259, M-275, P-781) 


° The Commission ruled that the institution's reliance on searches conducted with regard to a 
previous request in reaching the conclusion that it did not have a copy of the requested record 
was reasonable. The Commission noted that in some instances this approach would not be 
reasonable. For example, in M-275, one request was for personal information and the other 
was for information of a general nature regarding a particular address. Even though the 
subject matter was generically similar, the requests were very different. In M-254, however, 
the previous request was submitted only a few months prior to the present request, and it was 
clear that the requested record fell within the ambit of the previous request as clarified. As 
well, the amount of search time expended on these searches was considerable. (Orders #M- 


254, M-275) 
° Poor record-keeping practices can impede a search to locate records. (Order #45) 
° It is not acceptable for members of the public to be denied access to records that they would 


otherwise be entitled to receive, solely on the basis that the institution's records management 
systems are inadequate or deficient. (Order #P-350) 


° The institution had conducted a reasonable search for records relating to calls for assistance 
made by the appellant to the Pickering police in 1965. After reviewing historical records, the 
institution's automated records and microfilm, the institution searched the former building that 
housed the records and contacted a former police officer referred to by the appellant as 
someone who may know about the records. While the records were not located, the 
Commissioner was satisfied that the search was reasonable. (Orders #M-9, M-21, P-313) 


° In this case, a retired police officer's notebook was relevant to a request. The police force 
required that notebooks be destroyed after a certain period. While the time period for 
destruction had elapsed, the police force contacted the retired officer to confirm that the notes 
had been destroyed. The Commission ruled that the search was reasonable and that the 
records no longer exist. (Order #P-453) 
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° While the requester sought a “manager’s” file concerning himself, it was clear that what was 
meant was the “superintendent’s” files. Since the institution has not searched those files the 
ea Commission ordered it to do so. (Order #P-917) 


° Where a contentious situation in a Ministry was investigated by the Children's Aid Society, 
it was not reasonable for the Ministry to search for the investigation record only in the office 
where the investigation was conducted. (Orders #P-936) 


Records responsive to request 


° When an institution creates a record in response to a request, then factual information that 
places the requested information in context e.g. a disclaimer notice regarding property 
assessment values is also responsive to the request. (Order #P-954) 


° Where a request is received for general information which may be located in a portion of a 
record(s) (as opposed to a request for specific records) an institution is obligated to respond 
only to the portion of the record which is responsive to the information requested rather than 
the entire record. Institutions should also consider whether the information at issue is 
meaningful if it is only a portion of a larger document. In determining which documents are 
relevant to a request, relevance means responsiveness. Relevancy means anything that is 
reasonably related to the request. (Order #P-880) 


ss.(2)--Sufficiency of Detail 


© ° An institution that receives a broadly worded request has three choices: it can respond 
literally to the request, which may involve an institution-wide search for the records; it can 
request further information from the requester in order to narrow its area of search; or it can 
narrow the search unilaterally. If the third option is chosen, the institution must outline the 
limits of the search to the requester. (Orders 33, 38, 65, 99, P-287, #P-490) 


° There is no need to clarify a request if the institution knows what is being requested. (Orders 
#13, P-221, P-287) 


° Where a request is for information that exists in a format different from that which is asked 
for, the institution must advise the requester of the existence of the related records. It is then 
up to the requester to decide whether or not to obtain these related records and sort through 
and organize the information into the originally desired format. While, with the exception of 
information stored in a computer, an institution is not required to create a record in a 
particular format, where the institution undertakes a manual search of its files in order to 
create a record responsive to the request, it must advise the requester of the situation. In this 
way prior to undertaking a potentially time consuming and expensive task of creating a 
record, the institution would know whether the requester is interested in receiving the record 
in the format requested. (Orders #50, P-491, P-553) 


° Rather than taking a narrow approach to the Act, an institution's coordinator should meet 
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with the requester and offer assistance in reformulating a request so that information that a 
requester is entitled to can be provided. (Order #99) 


° Upon receipt of a request, the institution must first be satisfied that the request is sufficiently 
clear that an experienced employee could identify the record. If it is not sufficiently clear, the 
institution must offer the requester assistance in reformulating the request. The Act does not 
require the institution to prove to the degree of absolute certainty that the requested records 
do not exist. (Orders #P-486, M-172) 


° The obligation to assist a requester in reformulating a request only arises where the request 
is unclear or broadly worded. Where, as here, the request was detailed and clearly identified 
the records that were sought the need for clarification did not arise. The institution was 
obliged to consider the request, locate the records and determine whether or not they were 
responsive to the specific parameters of the request. (Order #P-816) 


° Where a requester provides sufficient details on the nature of the records being sought, and 
has identified numerous specific records, it is not reasonable for the institution to supply 
affidavits of search with only a general description of search. The institution must provide 
evidence of the extent and results of the search undertaken for records responsive to each 
enumerated document type.( Order #M-537) 


° It is incumbent on the institution to assist the requester in clarifying the request. In this case, 
the institution was not obliged to create a list of similar real properties in the vicinity of the 
requester's company's property. However, the institution should have determined which of 
three possible interpretations was consistent with the requester's intention in submitting the 
request.(Order #P-906) 


° Where the institution was unsure about information the requester was seeking, it should have contacted 
the requester to determine the scope of the request. It should not unilaterally narrow the scope of the 


request. (Order #P-1007) 
Continued Access (FIPPA only) 
s.24(3) [FIPPA] 


° Continued access is predicated on the existence of the record at the time the request is 
received by the institution. (Orders #82, 164) 


° The continued access provision does not preserve access for other requesters; only the 
requester, him or herself, can take advantage of this provision. As well, continued access is 
intended to apply to records produced in a series and not to records where only one edition 
is produced. (Orders #164, P-641) 
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s.24(4) [FIPPA] 


@ ° The test for frequency of the continuing access request is one of reasonableness. (Orders 
7 #107, 108) 


s.24(5) [FIPPA] 


° The decision to grant access to the original request need not automatically be applied on the 
subsequent dates in the schedule. (Orders #82, 164) 
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FIPPA MFIPPA 
s.25 REQUEST TO BE FORWARDED 5.18 
DEFINITION 
No comparable section § f 
(1) In this section, 
"institution" includes an 


institution as defined in 
section 2 of the Freedom of 
Information and Protection of 
Privacy Act. 


REQUEST TO BE FORWARDED 


(1) Where an institution (2) The head of an institution 


receives a request for access 
to a record that the 
institution does not have in 
its custody or under its 
control, the head shall make 
all necessary inquiries 


that receives a request for 
access to a record that the 
institution does not have in 
its custody or under CS 
control shall make reasonable 
inquiries 


to determine whether another institution has custody or control of 
the record, and, where (FIPPA)/if (MFIPPA) the head determines that 
another institution has custody or control of the record, the head 
shall within fifteen days after the request is received, 

(a) forward the request to the other institution; and 


(b) give written notice to the person who made the request 
that it has been forwarded to the other institution. 


TRANSFER OF REQUEST 


(2) Where (FIPPA)/(3) If (MFIPPA) an institution receives a request 
for access to a record and the head considers that another 
institution has a greater interest in the record, the head may 
transfer the request and, if necessary, the record to the other 
institution, within fifteen days after the request is received, in 
which case the head transferring the request shall give written 
notice of the transfer to the person who made the request. 


GREATER INTEREST 


(3) (FIPPA) / (4) (MFIPPA) For the purpose of subsection 
(2) (FIPPA)/(3) (MFIPPA), another institution has a greater interest 
in a record than the institution that receives the request for 
access if, 


(a) the record was originally produced in or for the other 
institution; or 


(b) in the case of a record not originally produced in or for 
an institution, the other institution was the first 
institution to receive the record or a copy thereof 
(FIPPA) /of it (MFIPPA). 


WHEN TRANSFERRED REQUEST DEEMED MADE 


(4) (FIPPA) / (5) (MFIPPA) Where a request is forwarded or 
transferred under subsection (1) (FIPPA) / (2) MFIPPA) or 
(2) (FIPPA)/(3) (MFIPPA), the request shall be deemed to have been 
made to the institution to which it is forwarded or transferred on 
the day the institution to which the request was originally made 
received it. 


Institution 
(5) In this section, 
"institution" includes an 


institution as defined in 
section 2 of the Municipal 
Freedom of Information and 
Protection of Privacy Act. 


FIPPA MFIPPA 
5.25 SUMMARY OF ORDERS/PRIVACY REPORTS s.18 


s.25(1) [FIPPA] \ s.18(2) [MFIPPA] 


° This provision imposes mandatory and specific obligations on an institution which must be 
followed. In this case, there was considerable confusion over whether a record existed. The 
Commission noted that if the proper procedures had been followed, the fact that the report 
was an oral one could have been communicated to the requester at the time of the institution's 
response to the original request. (Orders #58, P-795) 


° An institution is required to transfer a request where it does not have custody or control of 
the records in issue and where it has knowledge that another institution does have the records 
in its custody or control. (Orders #P-666, P-646) 


° The procedural scheme established by the Act clearly contemplates that the government 
speaks with one voice with respect to requests. Thus, one government institution cannot claim 
that certain records do not exist because they are held by another ministry. As well, the 
Commission need not notify other institutions that may have an interest in the records in the 
appeal. The legislation contains various provisions which contemplate that the institution may 
canvass other institutions if necessary, eg. transfer the request to the institution which has 
custody and control, transfer the request to the institution with the greater interest in the 
record, consult with other institutions before making an access decision. (This consultation 
is facilitated by means of a time extension). (Order #P-902) 


° Even when a request 1s transferred from one institution to another, it is still necessary for the 
second institution to consider whether another institution has custody or control of the record 
before informing the requester that the record does not exist. (Order #59) 


° The Commissioner on an appeal may order the institution to forward a request. (Order 
#119) 
° The SkyDome failed to comply with this provision when it did not transfer requests regarding 


records held by a negotiating committee to the Ministry of Treasury and Economics. The 
committee was appointed by the Treasurer and reported to the Treasurer regarding the 
proposed sale of the SkyDome. (Order #P-386) 


s.25(2) [FIPPA] \ s.18(3) [MFIPPA] 


° The Ministry of Government Services (MGS) was correct in transferring to the Ministry of 
Correctional Services (MCS) a request for access to an agreement of purchase and sale, 
which was negotiated between MCS and a third party company. It was evident that MGS had 
a limited role in the sale of the property and was not involved in the discussions and 
negotiations surrounding the agreement. (Order #P-279) 
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s.25(3) [FIPPA] \ s.18(3) [MFIPPA] 


° Records related to tenders for the operations of jobsOntario training programs in several a 
counties were properly transferred to a community college and a regional municipality under 
this provision. The Commission was satisfied that these entities operate as independent 
brokers and that they are solely responsible for the implementation of the jobsOntario 
agreement entered into with the Ministry of Education and Training. (Order #P-794) 
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MFIPPA 
s.26 NOTICE BY HEAD s.19 


Where a person requests access to a record, the head of the 
institution to which the request is made or if a request is 
forwarded or transferred under section 25 (FIPPA)/18 (MFIPPA), the 
head of the institution to which it is forwarded or transferred, 
shall, subject to sections 27 (FIPPA)/20 (MFIPPA) and 28 (FIPPA)/21 
(MFIPPA), within thirty days after the request is received, 


(a) give written notice to the person who made the request as 
to whether or not access to the record or a part thereof 
(FIPPA)/will be given; and 


(b) if access is to be given, give the person who made the 
request access to the record or part thereof, and where 
necessary for the purpose cause the record to be 
produced. 


FIPPA MFIPPA 


S.26 SUMMARY OF ORDERS/PRIVACY REPORTS s.19 
General 
° Institutions that send correspondence by courier should be aware that couriers cannot deliver 


to a post office box. (Order #79) 


° Proper notice under this provision has not been given where the decision made is not in 
accordance with the institution's delegation of authority. As a result, the institution is 
deemed under s.29(4) [FIPPA] \ s.22(4) [MFIPPA] to have refused access to the records at 
issue in the appeal. (Order #P-333) 


° It was not appropriate for a police force to wait until the Police Complaints Commission 
(PCC) had completed its investigation and returned the file to the police before it responded 
to a request for access to the records. The police force ought to either obtain the records 
from the PCC and respond to the request within the time frame of the legislation or transfer 
the request to the PCC, as the institution with the greater interest. (Order #M-365) 


° Where an institution does not respond within the 30 days envisaged by this provision, the 
Commission may order the institution to respond within a shorter period of time without 
recourse to a time extension. In this case, the Commission ordered the institution to issue 
a decision letter within 14 days. (Order #P-751, P-951) 


° The 30-day time period for responding to a request begins on the date the request is 
originally received, even though a subsequent phone call narrowed the request. This 
"narrowing" does not amount to a "clarification" of the request. (Order #P-214) 


° Where a request for access is frivolous, vexatious and constitutes an abuse of process, the 
Commissioner may impose conditions on the processing of the requester's requests and 
appeals. The conditions imposed in this case were to limit the number of requests during a 
specified time period; thereby, negating the requirement for a head to comply with (a) and (b) 
of this section within 30 days of receiving the request (Order #M-618). 


Records Index 


° The notice must contain a clear general description of the records responding to the request 
and a reference to the specific section of the Act being used to exempt each record. The 
provision of a list of the records that are responsive to a request is consistent with this 
requirement. The list can consecutively number the records and describe them as 
"document," "memo," "letter," "notes," etc. (Orders #81, 154) 


° Where large numbers of records are involved, it would be of assistance to requesters for the 
institution to identify the particular pages or paragraphs that appear most directly responsive 
to the request. (Order #P-337) 
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Interim Fee Estimate Authorized 


° The interim fee estimate was approved in this case where an affidavit established that search 
time would take 60.2 hours and cost $1,746. (Order #P-700) 


Interim Notices 


° For complex requests, a non-binding "interim" s.26 [FIPPA] \s.19 [MFIPPA] notice may 
accompany a fee estimate. This would apply where the requested records are large in 
number or unduly expensive to produce or where complex consultations are necessary. 
Familiarity with the scope of the request can be achieved by the head seeking the advice of 
an employee of the institution who is familiar with the type and contents of the records or 
the head can base the estimate on a representative, not random, sample of the records. 
Where this process applies a time extension under s.27 [FIPPA] \ s.20 [MFIPPA] should not 
be undertaken. If the institution claims a time extension, it must review all the requested 
records and issue a final decision. If an institution 1s experiencing a problem because a 
record is unduly expensive to produce for inspection by a head in making a decision, it may 
not claim a time extension and then issue an interim decision. The interim notice should 
indicate whether exemptions will likely be applied and should also include a breakdown of 
the estimated fees, and a clear statement as to how the estimate was calculated. As in Order 
#M_-171, an affidavit to this effect may be provided by the institution. A requester must be 
provided with sufficient information to make an informed decision regarding payment of 
fees, and the head must take whatever steps that are necessary to ensure that the fees estimate 
is based on a reasonable understanding of the costs involved in providing access. Where the 
record is not large or unduly expensive to produce, and where no complex consultations are # 
necessary, then this procedure does not apply and the institution must provide the requester 
with both a detailed fees estimate and a decision regarding access within 30 calendar days. 
(Orders #81, P-243, P-406, P-425, M-103, P-502, M-171, M-218, P-778, M-555, M-556, 
M-557, P-938, #184, #185) 


° Until an institution issues a decision on whether access will or will not be granted to the 
requested records, it cannot provide the requester with a fee estimate. In most cases, the 
decision will be a final decision; in unusual cases in which the records are unduly expensive 
to retrieve for inspection, the institution should issue an interim decision according to Order 
#81. This latter situation did not apply here because all the relevant records were located 
in two offices. Section 57(3) [FIPPA] \ section 45(3) [MFIPPA] (dealing with the 
requirement to provide a fee estimate) and section 8(1) of Regulation 460 [FIPPA] \ 
Regulation 823 [MFIPPA] (dealing with the fee waiver) presuppose that an institution has 
made a decision on whether or not access will be granted when a fee estimate is issued. A 
requester should know whether access will be received upon payment of the fee estimate. 
(Orders #P-502, M-218, M-376) 


° It is not appropriate for an institution to issue a fee estimate for locating a record in 
circumstances where it cannot reasonably expect to find a record responsive to the request. 
(Order #M-172) 
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° The commission authorized a fee estimate based on an estimate that two hours of search time 
would be necessary beyond the two free hours of search. The institution estimated there 
would be 31 inches of records to search through.(Order # P-938) 


° The Commission affirmed Order 81 and held that the threshold established by Order 81 for 
interim access decisions, and the guidelines it sets out for the contents of such decisions, 
strike a reasonable and appropriate balance between the requirements imposed by this section 
and the fee estimate provisions of the Act and Regulation. (Order #M-555) 


° The fact that an institution has received a second request for the same information is not a 
proper consideration in determining whether to issue an interim or final decision. There is 
nothing to preclude an institution from passing the cost of the search to the second requester 
should the first requester choose not to proceed with the request and/or not pay any 
allowable fees. (Order #M-376) 


° The interim notice accompanying a fee estimate should indicate whether access will be 
granted and should contain enough information about the records to allow a requester to 
decide whether to proceed with the request. (Order #P-1005) 


Interim Fee Estimate not Authorized 


° The Commission considered that unless that the records are unduly expensive to retrieve for 
inspection by the head, e.g. Order 81, then the records must be reviewed and a final 
decision issued. Therefore where 200 letters were responsive to the request, an interim 
decision was not appropriate. The fact that a search may not produce any records responsive 
to a request is not a proper consideration in issuing a decision. (Orders #P-696, M-376) 


° The "interim" decision option as envisaged by Order #81 is not available where the only 
basis for the procedure is that the estimated search time to locate a record is 5 hours. (Order 
#M-103) 

° The commission authorized a fee estimate based on an estimate that two hours of search time 


would be necessary beyond the two free hours of search. The institution estimated there 
would be 31 inches of records to search through.(Order # P-938) 


° Despite the "interim notice" procedure outlined in the Order, the institution, in this case, 
because of the delays, was ordered to retrieve all occupational health and safety records 
involved in the request under appeal and to make a final decision on access within 60 days. 
(Order #81) 


° In this case, the Commission ruled that the "interim" decision option was not open to an 
institution where all the responsive records were available for review by the head in order 
to make a decision. The "interim" decision option applies where the records are unduly 
expensive to produce for inspection by the head in making a decision. Where all the records 
have been obtained, then this procedure cannot apply. Institutions cannot charge a fee under 
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the Act for reviewing the records. (Order #M-218) 


The Commission noted that the interim fee estimate procedure did not apply where the 
records were already located at the time the fee estimate was issued and the search time was 
said to be 4 hours. (Order #P-716) 


The Commission found that the "interim decision" option did not apply where the type of 
information on which an access decision is to be made is not voluminous. Thus, where the 
request was for a list of names of Ontario physicians and the total number of laboratory tests 
ordered by each physician and where only three distinct categories of information were 
responsive to the request, the interim fee estimate procedure did not apply. This was so even 
though the number of physicians may be voluminous and that compiling the record 
necessitates the creation of a computer program. (Order #P-778) 


Records are not "unduly expensive to produce" where computerized records are standardized 
and the ministry has established guidelines to explain how the records should be prepared 
for disclosure under the Act. (Order #P-890) 
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FIPPA MFIPPA 
Sea) EXTENSION OF TIME 5.20 


(1) A head may extend the time limit set out in section 26 
(FIPPA)/19 (MFIPPA) for a period of time that is reasonable in the 
circumstances, where (FIPPA)/if (MFIPPA), 


(a) the request is for a large number of records or 
necessitates a search through a large number of records 
and meeting the time limit would unreasonably interfere 
with the operations of the institution; or 


(b) consultations with a person outside the institution are 
necessary to comply with the request and cannot 
reasonably be completed within the time limit. 

NOTICE OF EXTENSION 
(2) Where a head extends the (2) A head who extends the time 
time limit under subsection limit under subsection (1) 


(1), the head 


shall give the person who made the request written notice of the 
extension setting out, 


(a) the length of the extension 
(b) the reason for the extension; and 


(c) that the person who made the request may ask the 
Commissioner to review the extension. 


FIPPA MFIPPA 


S.27 SUMMARY OF ORDERS/PRIVACY REPORTS s.20 
ss.1 
° The fact that a record is "unduly expensive to produce for inspection" is not grounds for 


extension of the 30-day deadline. (Order #81) 


° The institution may be ordered to respond to the requester without charging a fee where the 
institution's time extension was clearly unreasonable and where, given the date of the appeal, 
the time reduction is no longer a relevant consideration. (Order #193) 


ss.(1)(a) 


° The institution must provide sufficient information to persuade the Commissioner that the 
number of records and the need for consultation justify the length of the extension claimed. 
(Order #M-1) 


° The institution must provide sufficient evidence to the Commissioner to establish in precise 
terms why the time extension is sought. (Orders #193, 197) 


° The institution must do more than simply assert that satisfying the request would 
unreasonably interfere with the operations of the institution; it must provide evidence as to 
how this would occur. Moreover the institution ought to seek the extension within the 30 day 
time-frame of the Act. In this case despite the fact that the institution had a detailed listing 
of the records requested, it did not seek the time extension until after the 30 day period had 
elapsed and made no submissions to the Commission as to the nature and length of the 
searches necessary to locate the records. Consequently the institution was ordered to provide 
a final decision to the requester in 11 days and not to charge a fee for the processing of the 
request other than for photocopying charges. (Order #M-439) 


° When assessing the length of the time extension, the institution must make its decision as to 
the amount of extra time required within the initial 30-day period prescribed by s.26 [FIPPA] 
\s.19 [MFIPPA]. (Order #P-234) 


° In this case, the Commission approved a 23-day extension of time regarding 3 requests 
involving a large number of records. The requests required that the records be carefully 
reviewed by individuals who were acquainted with the records. Pressing operational 
requirements in the institution meant that these individuals had other duties that they had to 
attend to in addition to processing the FIPPA request. (Order #P-517) 


° A time extension was approved, because of the broad nature of the request. A large number 
of policies and procedures had to be reviewed in Ottawa, Kingston and Toronto, to ensure 
that all records responsive to the request were found. The institution noted that the individual 
who was most familiar with the records was based in Toronto and had to go to the other 
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cities to review the records. The Commission affirmed that the 39-day time extension was 
reasonable in the circumstances. (Order #P-617) 


° In this case, the Commission authorized the time extension of 30 days where the institution 
was able to establish that meeting the time limits of the Act would unreasonably interfere with 
its operations. The records included some 300 thick files and the institution indicated that the 
person who would understand the technical language was not always available because of 
staff shortages owing to holidays, social contract days and others factors. As a result, the 
institution's ability to search for the records took longer than envisaged by the Act. (Order 
#M-261) 


8 In this case, the Commission was not satisfied that the absence of the Director of Engineering 
Services for a period of three weeks was a relevant factor in determining whether the time 
extension was appropriate. The institution provided no explanation as to why this particular 
individual was required to undertake or supervise the search. In addition, some 54 days had 
elapsed between the time of the initial request to the commencement of the director's leave. 
The institution did not explain why the search did not take place prior to his or her departure 
or why no efforts to search had taken place. In addition, the institution failed to provide 
evidence of the number of records or the volume of records which must be searched. The 
Commission ruled that the institution failed to provide sufficient evidence that the time 
extension was reasonable. (Order #M-307) 


° The time extension of 104 days was authorized by the Commission. The institution stated, 
through sworn affidavit, that because its filing system did not index cases in the way the 
request was framed, it would have to search all of its files during the relevant time period. 
The institution stated that 16,453 files would have to be searched and that it would take a 
staff member 15 minutes to search each file. The institution submitted that it could not devote 
a full-time employee to the task. (Order #P-682) 


° In this case, the time extension of 104 days was not authorized by the Commission. By 
affidavit, the institution indicated that 467 files would have to be searched and that each file 
would take 15 minutes to search. The institution shared resources with another institution 
that received a request involving a number of files. The Commission ruled that this provision 
is only available for an individual request. Thus, even where institutions share resources, this 
section cannot be used to extend the time for responding to more than one request. 
Consequently, the institution was ordered to provide a decision letter regarding access to the 
records within 15 days of the date of the Order. (Orders #P-683, P-684) 


ss.(1)(b) 


° An institution cannot claim an extension of time simply because the same requester makes a 
number of separate requests that collectively involve a large number of records or necessitate 
consultation. Each request must be considered separately. An institution that is faced with 
a number of requests which strain its resources may: 1. negotiate with the requester who 
sends in numerous requests to "waive" the 30-day period or to prioritize the requests, or 2. 
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: 


allocate its resources so that when there is the need, additional staff can assist those who 
routinely work on requests. (Orders #28, 93, 100, 174, 175, 176) 


The intent of the legislation is to allow for an extension of time for consultations with persons 
external to the institution. (Orders #104, 164, 177, 189, 193) 


While the Freedom of Information and Privacy Branch of Management Board Secretariat is 
external to the Ministry of Health and does perform a consultative role, consultations with the 
branch can generally be carried out within the statutory 30-day period. Requests for 
extensions of time must be reasonable. (Order #189) 


In order to ascertain the reasonableness of the request for a time extension, the institution 
must explain why the consultation will take the amount of time indicated. (Order #190) 


The institution must provide sufficient evidence as to the nature of the consultations and why 
it is reasonable that the consultations should take the time requested. Consultations must be 
initiated in a timely fashion. (Orders #193, 197) 


Where an institution intends to issue interim notices, according to Order #81, it cannot rely 
on this provision. (Order #P-243) 


In this case, the Commission accepted that the extension was necessary where the request 
related to a branch of the institution as well as another institution and where consultations 
could not be completed within the Act's time frame. (Order #P-633) 


ss.(2) 

° There is a clear obligation on the institution to provide the requester with written notice of 
an extension after the 30-day period. (Order #72) 
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s.28 NOTICE TO AFFECTED PERSON s.21 
(1) Before a head grants a (1) A head shall give written 
request for access to a record, notice in accordance with 


subsection (2) to the person to 
whom the information relates 
before granting a request for 
access to a record, 


(a) that the head has reason to believe might contain 
information referred to in subsection 
17(1) (FIPPA)/10(1)(MFIPPA) that affects the interest of 
a person other than the person requesting information; or 


(b) that is personal information that the head has reason to 
believe might constitute an unjustified invasion of 
personal privacy for the purposes of clause 
21(1) (£) (FIPPA) /14(1) (£) (MFIPPA), 


the head shall give written 

notice aT accordance with 

subsection (2) to the person to 
7) whom the information relates. 


CONTENTS OF NOTICE 
(2) The notice shall contain, 


(a) a statement that the head intends to release 
(FIPPA)/disclose (MFIPPA) a record or part thereof 
(FIPPA)/ that may affect the interests of the person; 


(b) a description of the contents of the record or part 
thereof (FIPPA)/ that relate to the person; and 


(c) a statement that the person may, within twenty days after 
the notice is given, make representations to the head as 
to why the record or part thereof should not be 
disclosed. 


TIME FOR NOTICE 


(3) The notice referred to in subsection (1) shall be given within 
thirty days after the request for access is received or, 
where (FIPPA)/if(MFIPPA) there has been an extension of a time limit 
under subsection 27(1) (FIPPA)/20(1) (MFIPPA), within that extended 


® time limit. 


NOTICE OF DELAY 


(4) Where a head gives notice A head who gives notice to a 
to a person under subsection person under subsection (1) 
(1), the head 


shall also give the person who made the request written notice of 
delay, setting out, 


(a) that the /disclosure of the (MFIPPA) record or part 
thereof (FIPPA)/ may affect the interests of another 
party; 


(b) that the other party is being given an opportunity to 
make representations concerning disclosure; and 


(c) that the head will within thirty days decide whether or 
not to disclose the record. 


REPRESENTATION RE DISCLOSURE 


(5) Where a notice is given under subsection (1), the person to 
whom the information relates may, within twenty days after the 
notice is given, make representations to the head as to why the 
record or the part thereof should not be disclosed. 


REPRESENTATION IN WRITING 


(6) Representations under subsection (5) shall be made in writing 
unless the head permits them to be made orally. 


DECISION RE DISCLOSURE 


(7) The head shall, (7) The head shall decide 
whether or not to disclose the 
record or part and give written 
notice of the decision to the 
person to whom the information 
relates and the person who made 


within thirty days after the the request within thirty days 
notice under subsection (1) is after the notice under 
given, but not before the subsection (1) is given, but 
earlier of, not before the earlier of, 


(a) the day the response to the notice from the person to 
whom the information relates is received; or 


(b) twenty-one days after the notice is given, [FIPPA] \ . 
[MFIPPA] 


decide whether oor not to 
disclose the record or part 


& 


thereof and give written notice 
of the decision to the person 
to whom the information relates 
and the person who made the 
request. 


NOTICE OF HEAD'S 


(8) Where a head decides to 
disclose a record or part 
thereof under subsection (7), 
the head shall state in the 
notice that, 


DECISION TO DISCLOSE 


(8) A head who decides to 
disclose a record or part under 
subsection (7) shall state in 
the notice that, 


(a) the person to whom the information relates may appeal the 
decision to the Commissioner within thirty days after the 


notice is given; and 


(b) the person who made the request will be given access to 
the record or to a part thereof, [FIPPA] \ part [MFIPPA] 
unless an appeal of the decision is commenced within 
thirty days after the notice is given. 


ACCESS TO BE GIVEN UNLESS AFFECTED PERSON APPEALS 


(9) Where, under’ subsection 
(a.)e, the head decides to 
disclose the record or a part 
thereof, the head 


(9) A head who decides under 
subsection (7) to disclose the 
record or part 


shall give the person who made the request access to the record or 
part thereof [FIPPA] within thirty days after notice is given under 
subsection (7), unless the person to whom the information relates 
asks the Commissioner to review the decision. 


FIPPA MFIPPA 


s.28 SUMMARY OF ORDERS/PRIVACY REPORTS SPA 
ss.(1) 
° Where the notice has not been provided to third parties, the Commissioner may in an interim 


Order require the institution to provide notice. (Orders #141, 162, 163) 


° Where a third party that has been given notice under this section provides representations to 
an institution, access requests for that material are to be treated as general requests, which 
are governed by the exemptions in Ontario's freedom of information and privacy legislation. 
While s.52(13) [FIPPA] \s.41(13) [MFIPPA] states that parties are not entitled to access to 
another party's representations at the appeal stage, there is no equivalent provision in respect 
of access to such representations at the request stage. (Order #78) 


° Access under the Act has not been given where an official from an institution allows an 
individual to read a record. In this case, the institution allowed the individual to read a 
complaint letter and later refused the individual access to the letter in response to an access 
request. The intention of the institution is an important factor in determining whether access 
under the Act has been provided. One essential element of intention is whether the institution 
considered the notice requirements of the Act when the individual was allowed to read the 
documents. In order to be provided with access for the purposes of the Act, there must be 
some evidence that the institution has treated the matter as coming under the provisions of 
the Act. (Orders #162, M-180, P-274) 


° Where the Commission, during an appeal, learns that an institution has provided a requester 
with access to a record, which includes the personal information of a third party, without first 
giving that third party notice of the intention to provide access, then the Commission may 
request that its compliance department investigate these practices of the institution. (Order 


#P-681) 
ss.(2)(b) 
° Where a complete copy of the record can not be disclosed to the third party for their decision 


on its release,the institution should consider providing the third party with a detailed 
description of the record's contents or a copy of the record in a severed form. (Order #P- 
904) 


ss.(9) 


° If third parties do not appeal the disclosure decision to the Commissioner within 30 days, the 
record must be disclosed. (Order #16) 
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FIPPA MFIPPA 
s.29 CONTENT OF NOTICE OF REFUSAL s.22 


(1) Notice of refusal to give access to a record or part thereof 
[FIPPA] / under section 26 [FIPPA] / 19 [MFIPPA] shall set out, 


(a) where there is no such record, 
(1) that there is no such record, and 
(ii)that the person who made the request may appeal to 
the Commissioner the question of whether such a 
record exists; or 


(b) where there is such a record, 


(1) the specific provision of this Act under which 
access is refused, 


Gist) the reason the provision applies to the record, 


Cina) the name and position of the person responsible for 
making the decision, and 


(iv) that the person who made the request may appeal to 
the Commissioner for a review of the decision. 


(2) Where a head [FIPPA] \ a_ head who [MFIPPA] refuses to confirm 
or deny the existence of a record as provided in subsection 
14(3) (FIPPA) / 8(3) (MFIPPA) (law enforcement) or subsection 
21(5)(FIPPA) / 14(5)(MFIPPA) (unjustified invasion of personal 
privacy) the head [FIPPA] shall state in the notice given under 
section 26 (FIPPA) / 19 (MFIPPA), 


(a) that the head refuses to confirm or deny the existence of 
the record; 


(b) the provision of this Act on which the refusal is based; 


(c) the name and office of the person responsible for making 
the decision; and 


(d) that the person who made the request may appeal to the 
Commissioner for a review of the decision. 


(3) Where a head refuses to (3) A head who refuses’ to 
disclose a record or part disclose a record or part under 
thereof under subsection 28(7), subsection 21(7) shall state in 
the head shall state in the the notice given under 
notice given under subsection subsection 21(7), 

28(7), 


(a) the specific provision of this Act under which access is 


refused; 


(b) the reason the provision named in clause (a) applies to 
the record; 


(c) the name and office of the person responsible for making 
the decision to refuse access; and 


(d) that the person who made the request may appeal to the 
Commissioner for a review of the decision. 


DEEMED REFUSAL 


(4) A head who fails to give the notice required under section 26 
(FIPPA)/19 (MFIPPA) or subsection 28(7) (FIPPA) /21(7) (MFIPPA) 
concerning a record shall be deemed to have given notice of refusal 
to give access to the record on the last day of the period during 
which notice should have been given. 


FIPPA MFIPPA 


s.29 SUMMARY OF ORDERS/PRIVACY REPORTS s.22 
ss.(1)(b) 
° It is implicit in ss.(1)(b) that the head provide the requester with a general description of the 


records responding to the request. The head must also advise the requester of the specific 
sections or subsections relied upon as exemptions. (Orders #81, 154, P-324, P-406) 


° An institution must be reasonably precise in describing severed records so that the notice of 
refusal accurately reflects the head's decision. (Order #38) 


° General reasons contained in a notice of refusal would be sufficient if they were accompanied 
by a more detailed description or index of records. (Order #P-324) 


° Where a decision letter deals with partial access to a record, it is not always necessary to 
provide general descriptions of the severed material. In this case, it was apparent on 
reviewing the severed version of the record disclosed to the requester what the severed 
portions were, and the severances were clearly marked with the relevant exemption claimed. 


(Order #P-482) 
ss.(1)(b) (ii) 
° In this case, the Commission ruled that the institution did not comply with this provision by 


simply repeating the wording of the exemptions that were claimed. The requester must, by 
virtue of the reasons provided by the institution, be in the position to make a reasonably 
informed decision on whether to seek a review of the head's decision. As a result, the 
reasons must indicate why the institution applied the exemptions to the records. (Order #P- 
547, and see also Orders #158, P-235, P-298, P-324, P-482, P-554, P-537, P-547, P-553, 
P-717 and "IPC Practices", June 1992.) 


° A general decision letter that does not contain any description of the records may comply with 
this provision where the letter is accompanied by a more detailed index of the records at issue, 
which describes the contents and subject matter of the records. (Order #P-554) 


° Where all the records are part of a generic class, an index of records is not required. (Order 
#P-717) 
° The utility of an index would be enhanced if for each record the institution included the name 


of the author and recipient and the subject matter of the document. (Order #M-457) 


° It is not necessary for an institution to provide a Vaughan-like index to the appellant. The 
Vaughan Index is an American practice which stems from a fundamental difference between 
the process under FIPPA and the U.S. Freedom of Information Act because FIPPA appeals 
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are decided by a quasi-judicial body, that is the Commission and the American systems is 
based on courts. (Order #P-880) 


ss.(1)(b)(i) and (ii) 


The head is required to provide a requester with the reasons for the application of the 
exemptions, which form the basis for the head's decision to deny access. Specifying which 
part of a provision applies to a record is not the equivalent of providing the reason a provision 
applies. The reason provided to the requester should be sufficient to allow the requester to 
make an informed decision as to whether to seek review of the head's decision. (Orders 
#158, 187, 189, P-235, P-298, P-324, M-90) 


Where the institution's notice is deficient because the request is a repetition of a previous 
request by the appellant, and where access to the records had been granted, it would serve 
no purpose to require the head to issue a new notice. (Order #187) 


ss.(1)(b)(iv) 


In order for this notification to be meaningful it must include a reference to the 30-day appeal 
period established by s.50(2) [FIPPA] \ s.39(2) [MFIPPA]. Where notification letters fail to 
state the statutory time limit for appeals they do not meet the mandatory requirements of this 
section. (Order #M-430) 


It is reasonable for an institution to rely on its searches and decision letters from previous 
requests by the same requester when the requests are the same and where new responsive 
records are unlikely to have been created. (Order P-914) 


When a decision letter does not contain information e.g. an index regarding records that were 
disclosed from a file, the Commission may require the institution to issue a new decision 
letter. (Order #M-563) 
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FIPPA MFIPPA 
s.30 COPY OF RECORD s.23 


(1) Subject to subsection (2), a person who is given access to a 
record or a part thereof (FIPPA)/of a record (MFIPPA) under this 
Act shall be given a copy thereof (FIPPA)/of the record or part 
(MFIPPA) unless it would not be reasonably practicable to 
reproduce the record or part thereof (FIPPA)/it (MFIPPA) by reason 
of its length or nature, in which case the person shall be given an 
opportunity to examine 


the record or part thereof in the record or part. 
accordance with the 
regulations. 


ACCESS TO ORIGINAL RECORD 


(2) Where a person requests the opportunity to examine a record or 
a [FIPPA] / part thereof (FIPPA)/ and it is reasonably practicable 
to give the person that opportunity, the head shall allow the 
person to examine 


the record or part thereof in the record or part. 
accordance with the 
regulations. 


COPY OF PART 


(3) Where a person [FIPPA] \ A person who [MFIPPA] examines a 
record or a part thereof (FIPPA)/ and wishes to have portions of it 
copied, the person [FIPPA] shall be given a copy of those portions 
unless it would not be reasonably practicable to reproduce them by 
reason of their length or nature. 


FIPPA MFIPPA 


s.30 


SUMMARY OF ORDERS/PRIVACY REPORTS s.23 


General 


ss.(2) 


When access is provided under the Act, the head has no power (except in respect of research 
agreements) to impose restrictions on the use of the record. The fact that the requester 
previously obtained possession of the same record outside of the Act does not affect his or 
her right to obtain access to the record under the Act. (Order #164) 


It is not reasonably practicable to provide access to an original record where exempt material 
has been severed from the record. (Order #2) 


Subsection (2) does not specifically require an institution to provide requesters with an 
opportunity to view the record at the location of their choice in the province. The requester's 
preferred location for viewing may be acceptable if it is reasonably practicable. It is the 
responsibility of a head to demonstrate that the means of viewing suggested is not reasonably 
practicable. Undue inconvenience or unreasonable expense as well as the preservation of the 
security and integrity of the record are important factors. (Orders #6, 7, 8) 


The institution provided an affidavit which indicated that it was not reasonably practicable to 
permit the requester to view the original severed records regarding a job competition without 
disclosing personal information that is exempt under the Act. The Commission was satisfied 
that personal information of others would be visible if the originals were examined. (Order 
#P-485) 
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INFORMATION TO BE PUBLISHED OR AVAILABLE 


FIPPA MFIPPA 
s.31 PUBLICATION OF INFORMATION RE INSTITUTIONS 5.24 
S.31 (FIPPA) / S.24(1) (MFIPPA) The responsible minister (FIPPA) 
/ Minister (MFIPPA) shall cause to be published annually (FIPPA) / 


(See ss.(2) MFIPPA) a compilation listing all institutions and, in 
respect of each institution, setting out, 


(a) where a request for a record should be made; /and (MFIPPA) 


(b) the name and office of (b) the title of the head of 
the head of the the institution. 
institution; 

(c) where the material 
referred to in sections No comparable section 


32, 33, 34, and 45 has 
been made available; and 


(ad) whether the institution 
has a library or reading 
room which is available 
for purpose use, and if 
so, its address. 


[See above] 
(2) The Minister shall cause 
the compilation to be published 
before the first day of 
January, 1992 and at least once 
every three years thereafter. 


FIPPA 


S.32 OPERATION OF 
INSTITUTIONS 


The responsible minister shall 
cause to be published annually 
an indexed compilation 
containing, 


(a) a description of the 
organization and 
responsibilities of each 
institution including details 
of the programs and functions 
of each division or branch of 
each institution; 


(b) a list of the general 
classes or types of records in 
the custody or control of the 
institution; 


(c) the title, business 
telephone number and business 
address of the head of each 
institution; and 


(d) any amendment of 
information referred to in 
clause (a), (b) or (c) that 
has been made available in 
accordance with this section. 


MFIPRA 


INFORMATION AVAILABLE S.25 
FOR INSPECTION 


(1) A head shall cause to be 
made available for inspection 
and copying by the public 
information containing, 


(a) a description of the 
organization and 
responsibilities of the 
institution; 


(b) a list of the general 
classes or types of records 
prepared by or in the custody 
or control of each 
institution; 


(c) the title, business 
telephone and business address 
of the head; and 


(d) the address to which a 
request under this Act 
should be made. 


(2) The head shall ensure that 
the information made available 
is ammended as required to 
ensure its accuracy. 


FIPPA 
S.33 INSTITUTION DOCUMENTS 


(1) A head shall make 
available, in the manner 
described in section 35, 


(a) manuals, directives or 
guidelines prepared by the 
institution, issued to its 
officers and containing 
interpretations of the 
provisions of any enactment or 
scheme administered by the 
institution where the 
interpretations are to be 
applied by, or are to be 
guidelines for, any officer 
who determines, 


(1) an application by a 
person for a right, privilege 
or benefit which is conferred 
by the enactment or scheme, 


(ii) whether to suspend, 
revoke or impose new 
conditions on a right, 
privilege or benefit already 
granted to a person under the 
enactment or scheme, or 


(1ii) whether to impose an 
obligation or liability ona 
person under the enactment or 
scheme; or 


(b) instructions to, and 
guidelines for, officers of 
the institution on the 
procedures to be followed, the 
methods to be employed or the 
objectives to be pursued in 
their administration or 
enforcement of the provisions 
of any enactment or scheme 
administered by the 
institution that affects the 
public. 


MFIPPA 


No comparable section 


DELETIONS 


(2) A head may delete froma 
document made available under 
subsection (1) any record or 
part of a record which the 
head would be entitled to 
refuse to disclose where the 
head includes in the document, 


(a) a statement of the fact 
that a deletion has been made; 


(b) a brief statement of the 
nature of the record which has 
been deleted; and 


(c) a reference to the 
provision of this Act on which 
the head relies. 


No comparable section 


FIPPA MFIPPA 
s.34 ANNUAL REPORT OF HEAD 5.26 


(1) A head shall make an annual report, in accordance with 
subsection (2), to the Commissioner. 


CONTENTS OF REPORT 
(2) A report made under subsection (1) shall specify, 


(a) the number of requests under this Act for access to 
records made to the institution; 


(b) the number of refusals by the head to disclose a record, 
the provisions of this Act under which disclosure was 
refused and the number of occasions on which each 
provision was invoked; 


(c) the number of uses or purposes for which personal 
information is disclosed where (FIPPA)/if (MFIPPA) the 
use or purpose is not included in the statements of uses 
and purposes set forth under clauses 45 (d) and 
(e) (FIPPA) /34(1)(d) and (e) (MFIPPA) ; 


(d) the amount of fees collected by the institution under 
section 57 (FIPPA)/45 (MFIPPA); and 


(e) any other information indicating an effort by the 
institution to put into practice the purposes of this 
Act. 


FIPPA 
s.35 DOCUMENTS 


MADE AVAILABLE 


(1) The responsible minister 
shall cause the materials 
described in sections 31, 32 
and 45 to be made generally 
available for inspection and 
copying by the public and shall 
cause them to be made available 
to the public in the reading 
room, library or office 
designated by each institution 
for this purpose. 


(2) Every head shall cause the 
materials described in sections 
33 and 34 to be made available 
to the public in the reading 
room, library or office 
designated by each institution 
for this purpose. 


MFIPPA 


No comparable section 


FIPPA 


5.36 INFORMATION 
FROM HEADS 


Every head shall provide to the 
responsible minister at the 
responsible minister's request, 
the information needed by the 
responsible minister to prepare 
the materials described in 
sections 31, 32 and 45. 


PART IIT PART IT 
PROTECTION OF INDIVIDUAL PRIVACY 


COLLECTION AND RETENTION OF PERSONAL INFORMATION 


FIPPA MFIPPA 
s.37 APPLICATION OF PART a, 


This Part does not apply to personal information that is maintained 
for the purpose of creating a record that is available to the 
general public. 


FIPPA MFIPPA 
$.37 SUMMARY OF ORDERS/PRIVACY REPORTS S.27 


(See also, cases under s.21(1)(c) [FIPPA] \ s.14(1)(c) [MFIPPA]) 


° This provision excludes the privacy provisions of the Act only if the information in question 
is held by the institution maintaining it for the express purpose of creating a record available 
to the general public. Other institutions cannot claim the benefit of the exclusion for the 
same personal information unless they, too, maintain the information for the purpose of 
making it available to the general public. (Privacy Investigation Report #194-011P, 
September 13, 1994) 


° Even though records are submitted pursuant to a statute which indicates that they will be 
made publicly available, the records may not be "maintained" for the purpose of creating a 
public record. Where records containing errors were never made available to the public, this 
provision does not apply. (Orders #P-318, P-319) 


° Personal information may be public in one sense and not be publicly available as 
contemplated by this section. For example, the names and addresses of lottery winners are 
made public in newspaper accounts when the winners are announced. Winners agree that 
this be done. This does not mean that the record is a "public" record for all times and in all 
contexts. Similarly, a criminal record may be disclosed in a public trial but this does not 
mean that it is a "public" document as envisaged by this provision. In each of these 
instances, access to the personal information must be made in consideration of the factors 
in ss.(2) and (3) of this exemption. (Orders #180, 181, M-68) 


° Witnesses who provide statements to the police do not give up their privacy rights simply 
because there may be a trial in the future and they may testify in open court. The fact that 
personal information may be disclosed in a public trial does not mean that the individual 
who will be involved in the trial waives his or her privacy rights. This is particularly so 
where the public proceeding has not yet commenced. (Order #P-392) 


° A tax notice that is mailed to a property owner is a record in the possession of the municipal 
clerk within the meaning of s.78(1) of the Municipal Act and 1s (prior to the June 1992 
amendment that changed the new s.74(1) of the Municipal Act to state "Subject to the 
Municipal Freedom of Information and Protection of Privacy Act...") therefore a record 
available for public inspection. The tax notice is distinct from a certificate of assessed taxes 
or a certificate of arrears provided to the public under the authority of ss.385 and 408 of the 
Municipal Act. (Privacy Investigation Report #191-52M) 


° Records of court proceedings that are publicly available by virtue of the Courts of Justice 
Act are not subject to the privacy rules of the Act. This is true even where the same records 


are in the custody of an institution. (Privacy Investigation Report #190-16) 


° The privacy rules do not apply to garnishment orders of a court, which are public 
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documents. Nevertheless, in keeping with the spirit of the Act, it was recommended that 
ministry offices address all garnishment-related letters to the named head of the payroll 
department or other appropriate person. As well, the envelope should be marked "Private 
and Confidential." (Privacy Investigation Report #190-16) 


° The privacy rules apply to personal information disclosed by a Cabinet Minister in the 
Legislative Assembly. (Privacy Investigation Report #191-29P) 


° An "information" (criminal charge laid against an accused) laid during criminal proceedings 
is a public record and, as a result, the privacy rules do not apply to the record. (Privacy 
Investigation Report #191-54P) 


° In keeping with the privacy rules when discussing sensitive personnel matters, a Board of 
Education should go into a closed meeting under s.207(2) of the Education Act. A 
recommendation, which is worded so as not to disclose sensitive personal information, 
should then be presented to the board in an open meeting under s.207(1) of the Education 
Act to ratify the decision. Similarly, the notice provisions of s.268 of the Education Act, 
(e.g., notice to the teacher regarding the reasons for dismissal) should be complied with 
without publicly disclosing personal information. (Privacy Investigation Report #191- 
70M) 


° In determining whether or not to hold an open meeting in which personal information will 
be disclosed, a municipality should be guided by the disclosure provisions of the Act. 
(Privacy Investigation Report #191-42M) 


° Unless a court has ruled that a statement of claim filed as a result of a civil proceeding 1s not 
available to the public, it is, as a result of the Courts of Justice Act, a public document. As 
a result, the record may be disclosed and the privacy rules do not apply. (Privacy 
Investigation Report #192-28P) 


° Once an Information, charging an individual with an offence, has been laid and filed in a 
courthouse and is available to the general public, the document is a public record and 
according to this section the privacy rules of the Act do not apply. (Privacy Investigation 
Report #192-11M) 


° Under ss.34(23) of the Planning Act, letters of appeal regarding a zoning by-law amendment 
are forwarded from the municipality to the Ontario Municipal Board (OMB). The OMB 
makes these letters available to the general public. As such, according to this section the 
privacy rules do not apply. (Privacy Investigation Report #192-64M) 


° In this case, the Commission ruled that the names of inmates who were detained in a 
detention facility prior to trial were subject to the personal privacy exemption. This 


provision was not discussed. (Order #P-657) 


° It cannot be said that police are maintaining personal information for the purpose of creating 
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a record available to the public when: charges against the individual had not yet been laid, 
documents compelling a court appearance had not yet been signed and an information had 
not been laid in court. (Privacy Investigation Report #192-66P) 


The Commission received a complaint regarding the disclosure of two letters of resignation. 
The institution had acknowledged that two letters of resignation of an employee were 
included in a package made available to the public prior to a Council meeting. The 
institution, a Council stated that since the first resignation letter was addressed to the 
Minister of Health, and copied to Council members, the resigning Council Member could 
have expected the resignation to be a public matter and that the Council "had no ability not 
to make it a public matter". It was the Council's position that the Council member who 
addressed the second letter to the Minister had also expected and required his letter of 
resignation to be made public. The Council was of the view that these letters had already 
been copied to a number of people and had been made public by the writers themselves. 
Therefore in the institution’s view the information was a "public record". The Commission 
determined that the personal information about the complainant contained in the resignation 
letters could not be said to be maintained for the purpose of creating a record that is 
available to the general public. The Commission also noted that the Council could have 
publicly noted the resignations without releasing the actual letters containing the 
complainant's personal information. (Privacy Investigation Report #194-023P) 


The Commission concluded that a public reprimand of a named employee for providing 
confidential information to a reporter was not in accordance with this section. The 
Commission held that the institution did not maintain the information concerning the 
complainant's reprimand for the purpose of making it available to the public. (Privacy 
Investigation Report #193-053M) 


An institution cannot disclose personal information about an employee simply because the 
personal information is revealed in a published decision of the Grievance Settlement Board 
(GSB). This section may be relied upon to exclude a record from the privacy requirements 
of the Act only if the institution itself maintains the personal information "specifically" for 
the purpose of creating a record available to the general public. This is not the case with 
regard to a published GSB decision. (194-030P) (Privacy Investigation Report #193- 
053M) 
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FIPPA MFIPPA 
s.38 DEFINITION s.28 


(1) In this section and in section 39 (FIPPA)/29 (MFIPPA), 
"personal information" includes information that is not recorded 
and that is otherwise defined as "personal information" under this 
Act. 


("renseignements personnels") 

COLLECTION OF PERSONAL INFORMATION 
(2) No person shall collect personal information on behalf of an 
institution unless the collection is expressly authorized by 


statute, used for the purposes of law enforcement or necessary to 
the proper administration of a lawfully authorized activity. 


FIPPA MFIPPA 


s$.38 SUMMARY OF ORDERS/PRIVACY REPORTS s.28 
ss.(2) 
° Where an institution has the option of allowing employees to submit insurance claims 


directly to the insurer, it cannot be argued that the collection and processing of the forms by 
the institution for the insurer on behalf of employees is "necessary" to the proper 
administration of a lawfully authorized activity. Such collection is not necessary even where 
direct claims filed by the employee may result in a modest increase in cost to the institution. 
(Privacy Investigation Report #191-46M) 


° A collection under this subsection must be directly relevant to the law enforcement activity. 
Only the minimal amount of personal information that is necessary should be collected. 
(Privacy Investigation Report #190-04) 


° A collection of personal information regarding a potential fraud in respect of the receipt of 
welfare payments is a collection for a law enforcement purpose. (Privacy Investigation 
Report #190-04) 


° This subsection would authorize a collection of personal information necessary to determine 
whether an individual met a requirement under the Co-operatives Corporations Act that 
directors be at least 18 years of age and not be an undischarged bankrupt. (Privacy 
Investigation Report #189-54) 


° Personal information regarding the finances of a defaulting spouse collected from a trust 
company for the purpose of the enforcement of a support award is a collection for a "law 
enforcement" purpose. (Privacy Investigation Report #190-72) 


° Where provisions of the Real Estate and Business Brokers Act authorize the collection of 
personal information to determine fitness for a licence, the collection of personal 
information must be limited to that which is necessary and relevant to a determination of the 
individual's ability to perform the job. (Privacy Investigation Report #190-62) 


° A collection of the social insurance number as part of a cab driver's licence application was 
not necessary in order to determine eligibility for a licence. The collection of the social 
insurance number was not necessary to verify citizenship or authority to work in Canada, 
to do a criminal records search or to verify identity. The fact that the social insurance 
number may have expedited the licensing process was an insufficient justification. (Privacy 
Investigation Report #191-03M) 


° When an institution asked employees to indicate the nature of injuries that occurred outside 
of the workplace and that resulted in illness and non-attendance at work, personal 
information was "collected" under this subsection, even though employees did not have to 
answer the question. Under these circumstances, it was not necessary for the institution to 
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have this information in order for it to reintegrate an employee returning from sick leave. 
(Privacy Investigation Report #191-67M) 
€ 
° It was not necessary for an institution to collect social insurance numbers from senior 
citizens for the purpose of requesting free snow removal. As a result, the Commission 
recommended that the practice cease. (Privacy Investigation Report #192-93M) 


° It was necessary to the proper administration of a lawfully authorized activity for the Family 
Support Plan to collect health plan numbers and photographs of individuals who have 
support or custody orders existing against them. This information was necessary in order 
to trace individuals, assist in enforcing orders and serve documents personally. (Privacy 
Investigation Report #192-38P) 


° It was necessary to the proper administration of a lawfully authorized activity for an 
institution to collect personal information about its employee where the employee was being 
investigated because he or she was allegedly also working full-time in another job. The 
institution had the right under the Labour Relations Act and the collective agreement to 
discipline employees. The institution needed these records in order to exercise its lawfully 
authorized management functions, that of discharging one of its employees for just cause. 
As a result, the institution acted appropriately when it collected personal information 
gathered by a private investigator who had videotaped the employee working at the other 
job. (Privacy Investigation Report #192-55M) 


° The Liquor Control Board of Ontario had the right to establish and maintain a security 
system to protect the board's personnel and assets under this provision. In so doing, it could 
set up surveillance cameras in those entrance and exit areas where this activity could be 
justified. (Privacy Investigation Report #193-026P) 


° An institution does not collect unsolicited personal information where it does not take any 
steps to compile the information. (Privacy Investigation Report #192-32P) 


° A municipality collected T-4 income tax receipts from staff of a day nursery in order to 
verify salary amounts. The day nursery operated under a service contract with the 
municipality. The collection of T-4 slips by the municipality contravened s.28(2) because 
the municipality had the option of requiring the nursery to provide an auditor's statement 
instead, even though the auditor's statement would result in increased cost to the day nursery. 
(Privacy Investigation Report #192-82M) 


° The institution had the authority to collect an individual's sex and ethnicity information on 
an employment application form because the collection was necessary for the proper 
administration of a lawfully authorized program, namely, a special program under s.14(1) 
of the Ontario Human Rights Code. However, any subsequent collection of the same 
information on a test conducted to administer the special program would no longer be 
"necessary" and would not meet the requirements of this provision. The institution already 
had the information by virtue of the employment application. (Investigation Report #192- 
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72) 


The phrase "expressly authorized by statute" requires either that the specific types of 
personal information collected be expressly described in the statute or a general reference 
to the activity be set out in the statute, together with a specific reference to the personal 
information to be collected in a regulation made under the statute, i.e., in the form or in 
the text of the regulation. (Order #M-484) 


In order for an institution to have "collected" personal information, as envisaged by the Act, 
that information must have been obtained, gathered, received or compiled from a source 
outside of the institution. Thus, a gathering of employment-related personal information 
by an official of an institution from another official of that institution would not constitute 
a collection within the meaning of Part III of the Act. (Privacy Investigation Report #190- 
29) 


A school board did not collect personal information in accordance with the Act when it 
solicited the names and addresses of potential new students from existing students in order 
to notify them about its programs. (Privacy Investigation Report #194-004M) 


A school board's administration of employee benefits is a lawfully authorized human 
resources activity. (Privacy Investigation Report #194-001M) 


It is contrary to this subsection for a person to ask a requester why he needed the information 
requested under MFIPPA and to seek additional personal information about the requester. 
In this case, the solicitation of personal information about the requester was unnecessary for 
the successful processing of the MFIPPA request.(Privacy Investigation Report #194-30M) 
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FIPPA MFIPPA 
s.39 MANNER OF COLLECTION 5.29 
(1) Personal information shall (1) An institution shall 
only be collected by an collect personal information 
institution only 


directly from the individual to whom the information relates 
unless, 


(a) the individual authorizes another manner of collection; 


(b) the personal information may be disclosed to the 
institution concerned under section 42 or under section 
32 of the Municipal Freedom of Information and Protection 
of Privacy Act [FIPPA] \ under section 32 or under 


section 42 of the Freedom of Information and Protection 


of Privacy Act [MFIPPA]; 


(c) the Commissioner has authorized the manner of collection 
under clause 59(c) (FIPPA) /46(c) (MFIPPA) ; 


(ad) the information is in a report from a reporting agency in 
accordance with the Consumer Reporting Act; 


(e) the information is collected for the purpose of 
determining suitability for an honour or award to 
recognize outstanding achievement or distinguished 
service; 

(£) the information is collected for the purpose of the 
conduct of a proceeding or a possible proceeding before 
a court or judicial or quasi-judicial tribunal; 


(g) the information is collected for the purposes of law 
enforcement; or 


(h) another manner of collection is authorized by or under a 
statute. 


NOTICE TO INDIVIDUAL 


(2) Where [FIPPA] \ If [MFIPPA] personal information is collected 
on behalf of an institution, the head shall, 


unless notice is waived by the 
responsible minister, 


inform the individual to whom the information relates of, 


(a) the legal authority for the collection; 


(b) the principal purpose or purposes for which the personal 
information is intended to be used; and 


(c) the title, business address and business telephone number 
of a public official (FIPPA)/an officer or employee of 
the institution (MFIPPA) who can answer the individual's 
questions about the collection. 


EXCEPTION 


(3) Subsection (2) does not 


apply where 


the head may refuse to disclose 
the personal information under 
subsection 14(1) or (2) (law 
enforcement). 


(3) Subsection (2) does not 


applys2e, 


(a) the head may refuse to 
disclose the personal 
information under 
subsection 8(1) or (2) 
(law enforcement) ; 


(b) the Minister waives the 
notice; or 


(c) the regulations provide 
that the notice is not 
required. 


FIPPA MFIPPA 
s.39 SUMMARY OF ORDERS/PRIVACY REPORTS 5.29 


° Collections (and disclosures of personal information under the Act) that occurred prior to 
January 1, 1991, when the Municipal Freedom of Information and Protection of Privacy Act 
came into force, are outside of the Information and Privacy Commission's jurisdiction. As 
a result, actions in this regard that occurred prior to January 1, 1991, cannot be the subject 
of a privacy complaint. (Privacy Investigation Reports #192-38M, 191-24M) 


° Where a student verbally revealed sensitive personal information to an instructor, which the 
instructor subsequently recorded for future use, the recording of the personal information 
was a collection of personal information for which the instructor ought to have given notice 
at the time. (Privacy Investigation Report #191-77P) 


° Where the Liquor Control Board of Ontario collected personal information through a system 
of security cameras, it was required to comply with the notice provisions in this section. 
While, in some cases, this would frustrate the purpose of the collection, the Commission was 
of the view that the provision of the notice would serve as a deterrent. It was recommended 
that the notice be posted at the main and side entrances to the building where the cameras 
were located. (Privacy Investigation Report #193-026P) 


° A notice of collection should be given when an institution collects medical certificates from 
its employees for the purpose of documenting sick leave. (Privacy Investigation Report 
#192-34P) 

ss.(1)(a) 

° The authorization or consent must be clear, specific and unambiguous and must indicate 


what personal information is to be collected and from whom it is to be collected. <A 
consent that purports to authorize the collection of "relevant" information will not suffice. 
(Privacy Investigation Report #190-62) 


° For consent to be truly meaningful, that consent must be given on an informed basis and 
must be voluntary. In this case an employee on sick leave was required to sign a consent for 
release of medical information directly from her doctor to the institution in order to return 
to work. It was determined that the employer's indirect collection of personal information 
was in compliance with the Act, and that the employee's voluntary consent was implied as 
she altered the form to restrict the amount of information collected. However it would have 
been better to collect the information directly from the individual. (Privacy Investigation 
Report #194-001M) 


ss.(1)(c) 


° All individuals involved in collecting personal information for the Ontario government's 
Workplace Discrimination and Harassment Program should be advised of the terms and 
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conditions under which the Commission has granted authorization for the indirect collection 
of personal information. The Commission has authorized indirect collection of personal 
information for the above program, subject to certain terms and conditions, including the 
conditions that institutions take reasonable steps to ensure that the personal information 
collected is accurate and up-to-date, and that personal information be disclosed according 
to the Act. (Privacy Investigation Report #193-036P) 


ss.(1)(f) 


° Where an institution had reason to believe that an employee was employed by a second 
employer while in receipt of Workers' Compensation Board benefits, the institution had 
authority to indirectly collect employment history information about the employee from the 
second employer in order to prepare for a challenge to the employee's WCB claim either 
before the WCB or the Workers' Compensation Appeals Tribunal. (Privacy Investigation 
Report #191-84P) 


ss.(1)(f) and (g) 


° Collections authorized by these provisions must be directly relevant to the law enforcement 
activity. Only the minimal amount of personal information that is necessary should be 
collected. (Privacy Investigation Report #190-04) 


ss.(1)(g) 


° This subsection authorizes the collection of personal information where a person complains 
to the Workers' Compensation Board that an injured worker is in fact able to work (and 
therefore not entitled to compensation). (Privacy Investigation Report #189-59) 


° Personal information regarding the finances of a defaulting spouse collected from a trust 
company for the purpose of the enforcement of a support award is a collection for a "law 
enforcement" purpose. (Privacy Investigation Report #190-72) 


ss.(1)(h) 


° Subsection 10(1) of the Assessment Act authorizes an assessor to indirectly collect specific 
personal information about an individual from any person "present on land" visited by an 
assessor under the Act. (Privacy Investigation Report #191-50P) 


ss.(2) 


° A notice of collection should contain each of the three elements described in the subsection. 
Discussion of matters other than collection (e.g., anticipated disclosure of the information) 
should be included in a separate paragraph from the notice. (Privacy Investigation Report 
#190-57) 
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ss.(3) 


The statement of legal authority for the collection of personal information should include 
the specific Act and section that authorizes the collection. (Privacy Investigation Report 
#190-67) 


Where a variety of personal information data has been collected, the notice of collection 
must relate to all of the data that has been collected. Where different personal information 
data on the form is used for different purposes, or is collected under different legal authority, 
the various purposes and authority must be included in the notice. In this case, the particular 
use of the social insurance number was not indicated in the notice, and therefore the notice 
of collection was inadequate. (Privacy Investigation Report #191-03M) 


Notice must be provided each time personal information is collected. A notice of collection 
may notify of specific collections occurring in the future when the future collection can be 
predicted with certainty. Whenever there is ambiguity regarding the sufficiency of the 
notice, a new notice of collection should be provided. (Privacy Investigation Report #191- 
O5P) 


Where the specific authority for a collection of personal information related to grievance 
proceedings could not be found in the Crown Employees Collective Bargaining Act 
(CECBA), and where such authority was provided in the collective agreement, the notice 
of collection should cite both CECBA and the collective agreement as the legal authority for 
the collection. (Privacy Investigation Report #191-47) 


The term "supervisor" is too general to be used to identify the official to be contacted under 
ss.(2)(c). The position title of the person to be contacted should be indicated. (Privacy 
Investigation Report #191-47) 


Law enforcement may be relied upon to avoid providing notice in respect of an investigation 
as recorded in an Eligibility Review Officer's report into potential welfare fraud. The 
Ministry of Community and Social Services was acting as an agent on behalf of law 
enforcement agencies. (Privacy Investigation Report #190-04) 


Personal information about a defaulting spouse collected by the Support Custody Orders 
Enforcement Branch as part of the enforcement of a support award would be subject to the 
law enforcement exemption, and therefore notification of the collection is not required. 
(Privacy Investigation Report #190-72) 


Where an institution (acting as an employer) collects personal information in order to 
prepare for a hearing before the Workers' Compensation Board or the Workers' 
Compensation Appeal Tribunal, the institution is not acting as a "law enforcement agency." 
The institution therefore cannot rely on this subsection and is required to notify individuals 
of any collection that has occurred. (Privacy Investigation Report #191-84P) 
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FIPPA MFIPPA 
s.40 RETENTION OF PERSONAL INFORMATION 5.30 


(1) Personal information that has been used by an institution 
shall be retained after use by the institution for the period 
prescribed by regulation in order to ensure that the individual to 
whom it relates has a reasonable opportunity to obtain access to 
the personal information. 


STANDARD OF ACCURACY 
(2) The head of an institution shall take reasonable steps to 
ensure that personal information on the records of the institution 
is not used unless it is accurate and up to date. 


EXCEPTION 


(3) Subsection (2) does not apply to personal information 
collected for law enforcement purposes. 


DISPOSAL OF PERSONAL INFORMATION 


(4) A head shall dispose of personal information under the control 
of the institution in accordance with the regulations. 


FIPPA 
s.41 


USE AND DISCLOSURE OF PERSONAL INFORMATION 


MFIPPA 
USE OF PERSONAL INFORMATION s.31 


An institution shall not use personal information in its custody or 
under its control except, 


(a) 


(b) 


(Cc) 


where (FIPPA)/if (MFIPPA) the person to whom the 
information relates has identified that information in 
particular and consented to its use; 


for the purpose for which it was obtained or compiled or 
for a consistent purpose; or 


for a purpose for which the information may be disclosed 
to the institution under section 42, or under section 32 
of the Municipal Freedom of Information and Protection of 
Privacy Act (FIPPA)/under section 32 or under section 42 
of the Freedom of Information and Protection of Privacy 
Act (MFIPPA). 


FIPPA MFIPPA 


s.41 SUMMARY OR ORDERS/PRIVACY REPORTS s.31 
General 
° An individual's personal information was "used" when information about the individual was 


recorded in a memorandum communicating information about the individual to another 
employee in the institution. (Privacy Investigation Reports #191-24P, 191-23P) 


° The municipality's use of the individual's sex and ethnicity information was not in 
compliance with this section. The municipality had stated that the information would be 
used for statistical purposes. Instead, the municipality used the information to determine the 
number of white male applicants versus the number of applicants in the employment equity 
target groups that would proceed beyond a particular point in the recruitment process. 
(Privacy Investigation Report 192-72M) 


ss.(b) 


° In the absence of any reference to a particular intended use of personal information 
contained in the notice of collection, the intended use of the personal information would not 
be for a consistent purpose since in the absence of the notification, no reasonable expectation 
of such use would have been formed. (Privacy Investigation Report #191-09M) 


° Where an institution has established and communicated a practice of considering an 
employee's past performance evaluations for internal job competitions, the subsequent use 
of the performance evaluation in evaluating suitability for employment is a consistent 
purpose use of the performance evaluation. (Privacy Investigation Report #190-10) 


° The use of the social insurance number on taxicab licences or on file labels is not 
permissible under this section. Other information such as the date of birth and photographs 
are sufficient to verify identity on the licence. (Privacy Investigation Report #191-03M) 


° When an individual files a complaint against an institution, the institution is permitted to use 
such personal information about the complainant as is necessary to enable the institution to 
respond properly to the complaint. (Privacy Investigation Report #193-005P) 


° Personal information compiled in personnel files is gathered for general employment- 
related purposes, which include defending the institution in a human rights complaint laid 
by an employee. (Privacy Investigation Report #192-62M) 


° Fair information practices are predicated on a person's full knowledge of the collection of 
their personal information. The principles of openness and access to one's files is of the 
utmost importance. In this case, the complainants did not know of the existence of a second 
set of personal files and because they did not know this personal information had been 
collected by their department head. The Commission concluded that they could not 
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reasonably have expected the use of this information in their dismissal. (Privacy 
Investigation Report 194-12M) 


° 
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FIPPA 
s.42 


MFIPPA 
WHERE DISCLOSURE PERMITTED s.32 


An institution shall not disclose personal information in its 
custody or under its control except, 


(a) 
(b) 


(c) 


(d) 


(e) 


(£) 


(g) 


(h) 


(1) 


in accordance with Part II (FIPPA)/Part I (MFIPPA); 


where (FIPPA)/if (MFIPPA) the person to whom the 
information relates has identified that information in 
particular and consented to its disclosure; 


for the purpose for which it was obtained or compiled or 
for a consistent purpose; 


if the disclosure is made to an officer or employee of 
the institution who needs the record in the performance 
of his or her duties and if the disclosure is necessary 
and proper in the discharge of the institution's 
functions; 


for the purpose of complying with an Act of the 
Legislature or an Act of Parliament 


on a treaty, , an agreement or arrangement 
agreement or under such an Act or a treaty; 
arrangemenete 

thereunder; 


where (FIPPA) /if (MFIPPA) disclosure is by a law 
enforcement institution, 


(1) to a law enforcement agency in a foreign country 
under an arrangement, a written agreement or treaty 
or legislative authority, or 


(ii) to another law enforcement agency in Canada; 


where (FIPPA)/if (MFIPPA) disclosure is to an institution 
or a law enforcement agency in Canada to aid an 
investigation undertaken with a view to a law enforcement 
proceeding or from which a law enforcement proceeding is 
likely to result; 


in compelling circumstances affecting the health or 
safety of an individual if upon disclosure notification 
thereof (FIPPA)/ is mailed to the last known address of 
the individual to whom the information relates; 


in compassionate circumstances, to facilitate contact 
with the next of kin or a friend of an individual who is 
injured, ill or deceased; 


(3) 


(k) 


(1) 


(m) 


(n) 


to a member of the 
Legislative Assembly 
who has been 
authorized by a 
constituent to whom 
the information 
relates to make an 
inquiry on the 
constituent's behalf 
or, where the 
constituent is 
incapacitated, has 
been authorized by 
the next of kin or 
legal representative 
of the constituent; 


to a member of the 
bargaining agent who 
has been authorized 
by an employee to 
whom the information 
relates to make an 


inquiry on the 
employee's behalf 
or, where the 
employee is 
incapacitated, has 
been authorized by 


the next-of-kin or 
legal representative 
of the employee; 


to the responsible 
minister; 

to the Information 
and Privacy 


Commissioner; and 


to the Government of 
Canada in order to 
facilitate the 
auditing of shared 
cost programs. 


a) 


(k) 


(1) 


to the Minister; 


to the Information and 
Privacy Commissioner; 


to the Government OL 
Canada or the Government 
of Ontario in order to 
facilitate the auditing 
of shared cost programs. 


FIPPA MFIPPA 


® s.42 


SUMMARY OF ORDERS/PRIVACY REPORTS S.32 


Where an institution properly discloses personal information to external organizations (for 
example, to an external agency performing a service for the institution), the institution 
should enter into a written agreement with the external organization providing the service 
to ensure that the privacy of the personal information is protected. The institution should 
have a written agreement with all external organizations that deal with employee records. 
The agreement should require that the agency comply with the applicable requirements of 
the Act and the regulations. The external agency should ensure that the access and privacy 
requirements are communicated to its staff. The agreement should address retention, 
disposal and security of personal information, in the event of the termination of the 
agreement between the agency and the institution. The agreement should provide for the 
possibility that the agency may cease to operate or go into liquidation or bankruptcy. In this 
instance, the institution should have the right to inspect, acquire and possess records relating 
to its employees. The agency should also be required to have adequate procedures in place 
to enable it to identify records of the institution. In addition, the agency should be required 
to release pertinent records only to the institution. (Privacy Investigation Report #191- 
45M) 


Disclosures of personal information that occurred prior to January 1, 1991, when MFIPPA 
came into force, are outside of the Information and Privacy Commission's jurisdiction. As 
a result, actions in this regard that occurred prior to January 1, 1991, cannot be the subject 
of a privacy complaint. (Investigation Reports #191-24M, 192-38M) 


In determining whether or not to hold an open meeting in which personal information will 
be disclosed, a municipality should be guided by the disclosure provisions of the Act. 
(Privacy Investigation Report #191-42M) 


A requirement by the Ministry of Consumer and Commercial Relations that applicants under 
the Real Estate and Business Brokers Act provide their application form to their employer 
for the employer to verify, constitutes a disclosure of personal information by the applicant 
not the ministry. (Privacy Investigation Report #190-62) 


In this particular case, the Commission recommended that investigation reports not contain 
personal information because the reports may, intentionally or unintentionally, be disclosed 
to third parties. (Privacy Investigation Report #191-46P) 


The IPC stated that the privacy principles of MFIPPA must be followed even when a request 
for information is made outside of the formal MFIPPA process. (Privacy Investigation 
Report #194-45M) 


Notations of an employee's personal bank account number, personal calls and home address 
contained in an institution's cellular phone records may not be disclosed. The institution 
only paid for the business calls made on the phone. As a result, only the part of the records 
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ss.(a) 


ss.(b) 


that indicate the calls made related to the business of the institution may be released. 
(Privacy Investigation Report #192-66M) 


Where a complaint was lodged regarding alleged welfare fraud, the institution had no 
authority under this provision to disclose to the complainant the fact that the individual 
complained about was not on welfare. (Privacy Investigation Report #190-43) 


The Workers' Compensation Board had no authority to send a letter to an employer 
indicating that his or her employee was on social assistance. (Privacy Investigation Report 
#192-33P) 


Disclosure to a newspaper that a named individual was one of four individuals who made 
the greatest number of access requests was not in accordance with this section. (Privacy 
Investigation Report #193-022M) 


Personal information that is not exempt under the Act may be disclosed under this 
subsection at the initiative of the institution. (Privacy Investigation Report #192-27M) 


It was the Commission's view that this section may only be relied upon in the context of an 
access request. The Commission also noted that s.63(1) [FIPPA] \s.50(1) [MFIPPA] does 
not explicitly refer to "personal information" and therefore, given the purpose of the Act in 
respect of privacy, the section ought to be interpreted narrowly. Even if authority under 
s.63(1) \s.50(1) [as above] permits a head to disclose information where an access request 
has not been received, in this case the notice under s.28(1) [FIPPA] \s.21 [MFIPPA] to the 
individual was not given. Therefore, the disclosure by police of an individual's arrest and 
pending charges to his or her employer was not in accordance with this section. (Privacy 
Investigation Report #192-66P) 


Where explicit consent to disclose personal information has been given by an individual, the 
specific information for which consent has been given must be identified. (Privacy 
Investigation Report #190-54, Privacy Investigation Report #194-009M) 


Where an individual purports to act as an agent under this section, the Commission must 
balance the right of the individual to be represented by an agent with the institution's 
obligation under s.3(3) of Regulation 460 [FIPPA] \ s.2(3) Regulation 823 [MFIPPA] to 
verify the identity of an individual seeking access to his or her personal information and 
whether or not the agent is properly authorized to obtain such information. If proper 
authorization cannot be obtained, the institution may either notify the individual whose 
personal information is at issue and provide him or her with an opportunity to provide 
representations prior to any decision regarding disclosure of the records or may deal with 
the validity of the authorizations as a preliminary matter. In determining whether the 
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ss.(C) 


institution acted reasonably in refusing to accept certain authorizations, the following factors 
are relevant: whether the personal information is very sensitive, whether the authorizations 
preclude the institution from verifying the consent and whether or not the individuals who 
have allegedly consented have responded to the request for verification made by the 
institution. Special care would be taken where personal information is being requested about 
the treatment of vulnerable individuals. Institutions should not assume that requests for 
personal information by agents are invalid; rather, they should discuss the matter with the 
individuals involved before determining whether or not to accept the authorizations. 
(Orders #P-533, M-71, P-455) 


Implied consent may apply where during legal proceedings a lawyer, acting on behalf of a 
client, agrees to the disclosure of personal information about a client. (Privacy 
Investigation Report #189-65) 


Where a member of the public had written to MPPs and to the news media concerning taxes 
that had been levied on his property, the Commission, in a privacy report issued as a result 
of a privacy complaint made by the individual, found that his actions in contacting the media 
and in writing the letters did not constitute implied consent when the Minister included 
certain personal information in correspondence to third parties. In order for consent in this 
provision to apply the individual must identify the personal information contained in the 
letter "in particular" and consent to its dissemination. (Privacy Investigation Report #194- 
011P, September 13, 1994) 


Disclosure of personal information on the application form for a government loan to credit 
reporting agencies was in compliance with this provision. Individuals to whom loans were 
provided authorized the ministry or their agents to make all necessary credit investigations 
or credit reporting. (Privacy Query #Q94-004P) 


Where an individual has consented to disclosure of the individual's "employment and 
character records" for the purpose of providing an employment reference, the institution was 
permitted to disclose that the employee had been absent due to health reasons or sickness. 
The consent, however, did not authorize the disclosure of the individual's medical diagnosis. 
(Privacy Investigation Report #190-54) 


Where personal information has been collected indirectly, a consistent purpose is one in 
which the use or disclosure is "reasonably compatible" with the purpose for which it was 
collected. (Privacy Investigation Report #189-65) 


Where an administrative or policy manual provided guidelines for the subsequent use or 
disclosure of personal information by an institution, disclosure in accordance with the 
guidelines was found to have been for a consistent purpose. (Privacy Investigation Report 
#189-09) 
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° A disclosure by a parole officer to a probationer that a third party had a criminal record was 
necessary to implement a probation order prohibiting the probationer from associating with 
anyone having a criminal record. Such disclosure constituted one of the purposes for which 
the criminal record was compiled. (Privacy Investigation Report #189-54) 


° Where an administrative tribunal's practice is to disclose its decision to the parties to the 
proceeding, disclosure to counsel for one of the parties is permitted under this provision. 
(Privacy Investigation Report #192-11P) 


° A disclosure of personal information by the Workers' Compensation Board (WCB) to a 
current employer of information concerning an injury sustained by a worker while employed 
by a former employer was a disclosure for a consistent purpose. Both employers needed the 
information about current and former injuries in order to understand the WCB's award. 
(Privacy Investigation Report #192-08P) 


° Where a person has made a complaint against an institution, and the institution has retained 
counsel to advise the institution in responding to the complaint, the institution is authorized 
to disclose necessary personal information about the complainant to counsel. Such a 
disclosure ought to be reasonably expected by the complainant. (Privacy Investigation 
Report #191-56M) 


° Photo identification cards worn by employees of an institution, which contained the 
employee's photo, name, signature and department name constituted a consistent purpose 
disclosure, since employees ought to have reasonably expected such disclosure at the time 
of hiring. (Privacy Investigation Report #192-31M) 


° Where a patient in a psychiatric hospital is subject to a Lieutenant Governor's Warrant, the 
hospital officials are authorized under this section to inform Corrections Canada about any 
changes regarding the terms or conditions of the warrant. This would include the address 
or location of the patient. In these circumstances, the patient is a dual-status offender such 
that the Ministry of Health and Corrections Canada are jointly responsible for his or her safe 
custody. (Privacy Investigation Report #192-29P) 


° Where personal information was collected about an employee by an institution to determine 
whether there was just cause to dismiss the employee, the institution properly disclosed the 
information at an arbitration hearing. The disclosure was made as a result of the employee 
filing a grievance that ended in an arbitration. The Commission determined that the 
disclosure was for a consistent purpose in that the employee would reasonably expect that 
the institution would disclose the personal information at the arbitration hearing. (Privacy 
Investigation Report #192-55M) 


° This provision authorized disclosure of personal information during a meeting between 
management and employee representatives where the disclosure was necessary to resolve 
a grievance. In this case, the personal information was contained in a performance appraisal 
that was prepared for the purpose of human resource planning. The disclosure to resolve a 


FIPPA Page 4 MFIPPA 
s.42 January 1996 s.32 


8 


grievance regarding a job placement was a consistent purpose. (Privacy Investigation 
Report #192-19P) 


The disclosure of a medical certificate from an employee's personnel file as evidence in a 
grievance hearing was authorized under this provision since the employee ought to have 
expected that any relevant personal information in the personnel file would be used by the 
employer in a grievance hearing. (Privacy Investigation Report #192-34P) 


The disclosure of the substance of a griever's allegations to other employees who were 
witnesses to the alleged events was authorized under this section. The disclosure was made 
in order to investigate the allegation and respond to the grievance. (Privacy Investigation 
Report #192-18P) 


An employment application form which stated that in addition to specific references 
provided, "information may be requested from a source other than those listed" ought to lead 
the applicant to "reasonably expect" that an institution would disclose his personal 
information if requested to do so by a prospective employer. The disclosure of personal 
information was therefore permitted under this subsection. (Privacy Investigation Report 
#194-030P) 


Disclosure of personal information such as payments received, social insurance number, date 
of birth and address regarding an application for a government loan to credit reporting 
agencies was in compliance with this provision. This personal information was disclosed for 
the purposes of updating or making the necessary credit investigations or credit reporting as 
stated in the notice of collection of personal information. (Privacy Query #Q94-004P) 


The disclosure of the complainant's medical information by the school board's physician to 
the Assistant Superintendent in order to determine the complainant's fitness for work was 
in compliance with the Act, however the complainant's privacy would be better protected 
if the physician disclosed the report to the complainant so that she could review and 
comment on the report before it was sent to the Assistant Superintendent. (Privacy 
Investigation Report #194-001M) 


The disclosure by the police to a school board of the fact that a teacher had committed 
suicide was not authorized by this provision. All the police were authorized to disclose to 
the board was that the teacher had died. (Privacy Investigation Report #192-12M) 


Where a member of the public had written to a Minister of the Crown concerning taxes that 
had been levied on his property, disclosure of that information was not within this provision. 
The ministry would have compiled or obtained the individual's personal information to 
maintain administrative records or correspondence files about the individual and his 
property. The Commission found that the individual could not have "reasonably expected" 
that the specific details collected by the ministry for its files about him would subsequently 
be disclosed in a Minister's letter to a third party. (Privacy Investigation Report #194- 
011P, September 13, 1994) 
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The Ontario Civilian Commission on Police Services (OCCPS) informed a complainant that 
it did not have the jurisdiction to undertake an investigation and did not investigate the 
complaint. The OCCPS, however, investigated a similar complaint and the complainant 
believed that during that investigation, the OCCPS disclosed to the Police Chief and to two 
other individuals including the person who had filed the similar complaint that she had also 
complained about the Police. When the complainant was informed the OCCPS would not 
be investigating her complaint, her reasonable expectation would likely have been that her 
involvement was over. The Commission held that the complainant's identity was not 
disclosed for the purpose for which it had been obtained or compiled, nor for a consistent 
purpose. Therefore the disclosure was not in compliance with section 42(c). (Privacy 
Investigation Report #194-009P) 


ss.(c) and (d) 


ss.(d) 


A municipality's ambulance service had documentation stressing the confidentiality of 
information received by the Critical Incident Stress Debriefing Team, of which a staff 
psychologist was a member. The staff psychologist's disclosure to an employee's supervisor, 
that the employee had used the services of the psychologist regarding the employee's 
Workers Compensation Board (WCB) claim for critical incident stress, was not in 
accordance with these sections. While the ambulance unit had the responsibility to provide 
information to the WCB, the supervisor did not share this responsibility. As a result, the 
disclosure by the psychologist to the supervisor was not done on a necessary and proper 
basis under ss.(d). (Privacy Investigation Report 192-84M) 


A municipal council resolution that authorized the disclosure of a list of welfare recipients 
from the Welfare Administrator to the council to address the councillors’ "previously 
expressed interest and concern" regarding social assistance expenditures was insufficient to 
satisfy the requirements of this subsection. This provision required that the sharing of 
personal information within an institution be based on more than an interest or concern; it 
required evidence that the disclosure was needed and necessary. Since it failed to comply 
with this provision, the council's resolution was illegal and need not be obeyed. (H.(J) v. 
Hastings (County), (1993) 12 M.P.L.R. (2d) 40 (Ont.Ct.Gen. Div.)) 


Municipal councillors are "officers" of the municipality within the meaning of this 
subsection. (Privacy Investigation Report #191-09M) 


The head of an institution and other senior officials of an institution do not have a right 
under this provision to review personal information about requesters (including the 
requesters' names) as part of a review of the amount of time spent by the institution in 
responding to access requests. (Privacy Investigation Report #191-43M) 


Names and addresses of individuals who have made requests for general records under the 
Act should not be communicated within an institution other than to staff of the institution's 
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Freedom of Information and Privacy office. (Privacy Investigation Report #191-04P) 


The identity of an access requester should not be disclosed within an institution unless such 
disclosure is necessary in order to respond to the request. (Privacy Investigation Report 
#192-73M) 


In this case, the MFIPPA coordinator violated this subsection because he disclosed the name, 
address and unlisted telephone number of a requester to a staff member charged with finding 
the requested record. The staff person did not need this information in order to locate the 
requested records. (Privacy Investigation Report #194-30M) 


Although the requester did not make reference to MFIPPA, he did specify when making his 
request for information held by the institution that his name be kept confidential. When the 
coordinator disclosed his name to staff so they could retrieve the responsive records, the 
coordinator was not in accordance with this section.(Privacy Investigation Report #194- 
45M) 


Where a school board had told staff and students that a teacher at a school had committed 
suicide, it contravened the Act. The staff at the school did not need to know the cause of the 
death in order to carry out their responsibilities. (Privacy Investigation Report #192-11M) 


Medical details such as the type of medication prescribed to an employee, which was 
obtained from a medical certificate submitted as part of a sick leave claim, should not be 
disclosed to the employee's manager since such disclosure was not necessary for the 
performance of the manager's supervisory responsibilities. Medical certificates should only 
be disclosed to those employees who require the record to process benefit or payroll 
information or who require the certificate in order to perform a human resources function 
(e.g., grievance administration). (Privacy Investigation Report #192-34P) 


If the requester is making a request on behalf of a corporation or organization, the requester's 
name and address are not personal information and may be communicated. (Privacy 
Investigation Report #191-18P) 


An institution that wishes to investigate one of its employees to determine whether just cause 
exists for termination may do so by hiring a private investigator. In hiring the individual to 
investigate the employee, certain personal information must be disclosed to enable the 
investigator to carry on his or her functions. The disclosure is authorized by this section in 
that the private investigator is acting as an agent of the institution and may therefore obtain 
personal information that is necessary and proper to perform the function. This privacy 
investigation report implicitly authorized the practice of sharing personal information with 
private sector individuals who are retained to perform functions for an institution. (Privacy 
Investigation Report # 192-55M) 
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The disclosure of an employee's personnel file to an institution's legal services department 
for the purpose of defending the institution in a human rights complaint was authorized 
under this subsection. (Privacy Investigation Report #192-26M) 


The disclosure of an employee's personal information by a District Health Council to the 
Ministry of Health was not in compliance where it included job performance information. 
The District Health Council stated that the information in question was disclosed to comply 
with an Order-in-Council advising the Minister of Health on the planning and co-ordination 
of health services in its designated area. The Council further stated that the co-ordination 
of health services is accomplished in part by the work of the Executive Director and any 
decision to terminate the Executive Director affects the co-ordination of health services. The 
Commission found that the word "complying" in section 42(e) indicates that the requirement 
in question must be mandatory in nature. In other words, in order for this section to apply, 
the Order-in-Council must impose a duty on the Council to disclose the complainant's 
personal information. While the Ministry was the funding agency for the Council and 
special budget requirements may have been needed by the Council in order to pay severance 
to the employee, the Commission was not persuaded that the funding relationship required 
the disclosure of specific personal information including an allegation of termination. 
(Privacy Investigation Report #194-023P) 


The Ombudsman Act provides authority for the disclosure of personal information to the 
Office of the Ombudsman from provincial governmental institutions in accordance with this 
provision. (Privacy Investigation Report #192-41P) 


Subsections 77(3), (4) and (5) of the Workers' Compensation Act authorize the disclosure 
of personal information about an employee to an employer. (Privacy Investigation Report 
#190-42) 


Subsection 85(1) of the Health Disciplines Act states that the discipline committee of the 
College of Nurses in a hearing into alleged professional misconduct shall "consider the 
allegations, hear the evidence and ascertain the fact of the case." This provision authorized 
the Ministry of Health to disclose personal information records on request to the College of 
Nurses as part of its investigation into a complaint. (Privacy Investigation Report #191- 
43P) 


Subsection 72(2) of the Workers' Compensation Act requires that all board decisions be 
communicated to the parties to a proceeding before the board. As a result, when the board 
disclosed the decision to the parties in this case, it did so in compliance with this section. 
(Privacy Investigation Report #192-09P) 


This provision provided for the disclosure of the contents of a child's Ontario Student 
Record to the parent who had access rights. The disclosure was required to comply with the 
Children's Law Reform Act, subsection 20(5). (Privacy Investigation Report #192-14M) 
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Correctional Service Canada (CSC) and the Lieutenant Governor's Board of Review (the 
"board," now called the Criminal Code Review Board) are jointly responsible for the safe 
custody of inmates who are the subject of a penal sentence and a Lieutenant Governor's 
Warrant. These dual-status offenders are registered on the Correctional Services Registry 
and come under the jurisdiction of the National Parole Board. Where the board disclosed 
personal information about an inmate to a CSC Parole Officer-in-Charge, it did so under this 
provision for the purpose of complying with an arrangement under the Criminal Code. The 
Criminal Code authorized an inmate to be transferred to another place as specified in a 
Lieutenant Governor's Warrant. The "arrangement" of notifying the parole authorities of the 
details of the warrant was authorized by this provision. (Privacy Investigation Report 
#192-30P) 


Section 58 of the Municipal Act does not authorize disclosure under this provision. (Privacy 
Investigation Report #191-42M) 


When an institution has a health and safety unit with responsibility for the administration of 
Workers’ Compensation Board (WCB) accident claims (under s. 133(1) of the Workers' 
Compensation Act), disclosure by an ambulance service supervisor to WCB of an 
employee's personal information was not in accordance with this section. (Privacy 
Investigation Report 192-84M) 


An employee had not asked his union representative to represent him regarding his Workers' 
Compensation Board (WCB) claim. Consequently any disclosure of personal information, 
including the existence of the claim, by the employee's supervisor to the union representative 
when the supervisor sought information as to whether the union representative was in 
support of the employee's WCB claim was not in accordance with this section. The 
collective agreement did not authorize the disclosure of personal information to an 
employee's union representative. (Privacy Investigation Report 192-90M) 


ss.(f) (ii) 


The Canadian National Railways (CNR) police is a "law enforcement agency" for the 
purpose of this section. The Ontario Provincial Police were authorized to disclose to CNR 
police personal information concerning a criminal offence of impaired driving that had been 
laid against a CNR employee. The employee was intoxicated while on duty on CNR 
property. (Privacy Investigation Report #191-76P) 


ss.(g) 

° For this section to apply, the disclosure must be in aid of the investigation undertaken. Since 
the institution did not initiate an investigation into the complaint, the Commission was of 
the view that disclosure of a complainant's name would not have aided an investigation into 
her complaint, because no investigation into it took place. (Privacy Investigation Report 
#194-009P) 
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ss.(i) 


ss.(kK) 


This provision is not applicable to a determination as to whether personal information may 
be disclosed as a result of an access request. The Commission also held that the wording of 
this provision was not applicable to the disclosure of personal information about the 
deceased's criminal convictions to his daughter. (Order #P-679) 


Where a collective agreement stipulates that information relating to grievances must be 
communicated to the chief steward, the chief steward is a "member of the bargaining unit 
authorized by an employee" within the meaning of this provision. Such disclosure is 
permissible even where the employee specifically objects to such disclosure and would 
rather have the matter handled by a different union representative. (Privacy Investigation 
Report #189-26) 
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@ 


FIPPA 


MFIPPA 


Sse4c CONSISTENT PURPOSE §.33 


Where personal information has 
been collected directly from 
the individual to whom the 
information relates, the 
purpose of a use or disclosure 
of that information 


The purpose of a use or 
disclosure ot personal 
information that has been 
collected directly from the 
individual to whom the 
information relates 


is a consistent purpose under clauses 41(b) (FIPPA)/31(b) (MFIPPA) 
and 42(c)/32(c) only if the individual might reasonably have 


expected such a use or disclosure. 


FIPPA MFIPPA 


% 8.43 


SUMMARY OF ORDERS/PRIVACY REPORTS S52 


In the absence of any reference to a particular intended use of personal information 
contained in the notice of collection, the intended use of the personal information would not 
be for a consistent purpose since, in the absence of the notification, no reasonable 
expectation of such use would have existed. (Privacy Investigation Report #191-09M) 


Where personal information has been collected indirectly, a consistent purpose is one in 
which the use or disclosure is "reasonably compatible" with the purpose for which it was 
collected. (Privacy Investigation Report #189-65) 


In respect of the exemptions, the Commission confirmed that reasonable expectation of harm 
required that the institution establish a clear and direct linkage between the disclosure of the 
information and the harm alleged. The Commission approved of the position taken by the 
Federal Court of Appeal in Canada Packers Inc. v. Canada (Minister of Agriculture) [1989] 
1 F.C. 47 at 59-60, where the Court indicated that a "reasonable expectation of probable 
harm" was required. It also approved of the Federal Court Trial Division's decision in The 
Information Commissioner of Canada v. The Prime Minister of Canada, unreported, 
November 19, 1992, where the Court stated that the mere "possibility" of harm was not 
sufficient. The Court held that descriptions of possible harm, even in substantial detail, are 
insufficient in themselves. Justice Rothstein stated that: 


The Court must be given an explanation of how or why the harm alleged would 
result from disclosure of specific information. If it is self-evident as to how and why 
harm would result from disclosure, little explanation need be given. Where 
inferences must be drawn, or it is not clear, more explanation would be required. 
The more specific and substantial the evidence, the stronger the case for 
confidentiality. The more general the evidence, the more difficult it would be for 
a Court to be satisfied as to the linkage between disclosure of particular documents 
and the harm alleged...While the fact that the same or similar information is public 
is not necessarily conclusive of the question of whether or not there is a reasonable 
expectation of harm from disclosure of the information sought to be kept 
confidential, the burden of justifying confidentiality, would...be more difficult to 
satisfy. 


(Order #P-534) 
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PERSONAL INFORMATION BANKS 


FIPPA 


5.44 PERSONAL 
INFORMATION BANKS 


A head shall cause to be 
included in a personal 
information bank all personal 
information under the control 
of the institution that is 
organized or intended to be 
retrieved by the individual's 
mame or by an identifying 
number, symbol or other 
particular assigned to the 
individual. 


MFIPPA 


No comparable section 


FIPPA MFIPPA 
s.44 SUMMARY OF ORDERS/PRIVACY REPORTS s.33 


Personal information that is maintained in a correspondence file and is organized by date of 
correspondence and not by the name of the correspondent is not a personal information 
bank. (Privacy Investigation Report #191-24P) 
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FIPPA MFIPPA 
s.45 PERSONAL INFORMATION BANK INDEX s.34 
The responsible minister shall (1) A head shall make 
publish at least once each year available for inspection by the 
an index of all personal public an index of all personal 
information banks information banks in the 


custody or under the control of 
the institution 


setting forth, in respect of each personal information bank, 


(a) 
(b) 
(c) 
(d) 


(e) 


(f£) 


(g) 


its name and location; 

the legal authority for its establishment; 

the types of personal information maintained in it; 
how the personal information is used on a regular basis; 


to whom the personal information is disclosed on a 
regular basis; 


the categories of individuals about whom personal 
information is maintained; and 


the policies and practices applicable to the retention 
and disposal of the personal information. 


ENSURE ACCURACY 


(2) The head shall ensure that 
the index is amended as 
required to ensure Les 
accuracy. 


FIPPA MFIPPA 
s.46 INCONSISTENT USE OR DISCLOSURE s.35 


(1) A head shall attach or link to personal information in a 
personal information bank, 


(a) a record of any use of that personal information for a 
purpose other than a purpose described in clause 
45(d) (FIPPA)/34(1)(d) (MFIPPA); and 


(b) a record of any disclosure of that personal information 
to a person other than a person described in clause 
45(e) (FIPPA) /34(1) (e) (MFIPPA). 


RECORD OF USE PART OF PERSONAL INFORMATION 
(2) A record retained [FIPPA] \ of use or disclosure [MFIPPA] 


under subsection (1) forms part of the personal information to 
which it is attached or linked. 


NOTICE AND PUBLICATION 


(3) Where the personal 
information in a personal 
information bank under’ the 
control of an institution is 
used or disclosed for a use 
consistent with the purpose for 
which the information was 
obtained or compiled by the 
institution but the use is not 
one of the uses included under 
clauses 45 (dad) and (e), the 
head shall, 


(a) forthwith notify the 
responsible minister 
of the use or 
disclosure; and 


(b) ensure that the use 
is included in the 
index. 


FIPPA MFIPPA 


s.46 SUMMARY OF ORDERS/PRIVACY REPORTS s.35 
° Disclosure of the Ontario Student Record to a school board solicitor who needed it was not 
a regular use or disclosure and therefore the disclosure should have been recorded in the 
Ontario Student Record file to indicate that this had taken place. (Privacy Investigation 
Report #192-14M) 
1] FIPPA Page 1 MFIPPA 
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RIGHT OF INDIVIDUAL [FIPPA] \ INDIVIDUALS [MFIPPA] TO WHOM 
PERSONAL INFORMATION RELATES TO ACCESS AND CORRECTION 


FIPPA 
s.47 


MFIPPA 
RIGHT OF ACCESS TO PERSONAL INFORMATION S.36 


(1) Every individual has a right of access to, 


(a) 


(b) 


any personal information about the individual contained 
in a personal information bank in the custody or under 
the control of an institution; and 


any other personal information about the individual in 
the custody or under the control of an institution with 
respect to which the individual is able to provide 
sufficiently specific information to render it reasonably 
retrievable by the institution. 


RIGHT OF CORRECTION 


(2) Every individual who is given access under subsection to (1) to 
personal information is entitled to, 


(a) 


(b) 


(c) 


request correction of the personal information where 
FIPPA/if (MFIPPA) the individual believes there is an 
error or omission therein (FIPPA)/ ; 


require that a statement of disagreement be attached to 
the information reflecting any correction that was 
requested but not made; and 


require that any person or body to whom the personal 
information has been disclosed within the year before the 
time a correction is requested or a statement of 
disagreement is required be notified of the correction or 
statement of disagreement. 


® 


RIGHT OF INDIVIDUALS TO WHOM PERSONAL INFORMATION 
RELATES TO ACCESS AND CORRECTION 


FIPPA MFIPPA 


S.47 


SUMMARY OF ORDERS/PRIVACY REPORTS s.36 


A request for access to personal information about the requester, or for information which 
is personal information about both the requester and another individual, should be considered 
under this section and s.49 [FIPPA] \s.38 [MFIPPA]. (Order #P-371) 


ss.(1)(b) 


ss.(2) 


This provision does not contravene the Charter in ss.7 and 11(d). Even though the requested 
information was a Crown brief deriving from a prosecution, s.11(d) of the Charter did not 
apply in this context because proceedings under the Act are not in respect of an individual 
"charged with an offence." The appellant also failed to establish why s.7 of the Charter was 
contravened. (Order #P-743) 


The term "correction" incorporates three elements: the information in issue must be personal 
and private; the information must be inexact, incomplete or ambiguous; and the correction 
cannot be a substitution of opinion. As a result, when an employee wanted a negative 
performance review changed, this was not done. Where the employer stands by his or her 
view, a Statement of disagreement can be attached to the file. (Orders #186, P-321, P-382, 
M-201, M-234, M-227, P-674, M-341) 


Where cogent evidence exists to establish the validity of a correction to attendance records, 
the institution must correct the records. It is unreasonable for the institution to disregard this 
evidence on the basis that it is awaiting the decision of an appeal in the matter. (Order #P- 
232) 


Where errors in factual information are shown by the requester to exist in a record, the 
institution should correct the information. Where a party who has been granted access to a 
record disagrees with non-factual, evaluative or opinion information contained in the record, 
the appropriate remedy is provided under ss.(2)(b). This provision allows the requester to 
require an institution to attach a statement of disagreement to the information. The 
Commission does not have the authority to order an institution to substitute one opinion 
contained in a record for another, nor can it direct an institution to make changes to 
information that is evaluative. (Orders #M-201, M-234) 


The method of correction varies with the nature of the record, the method indicated by the 
requester and what would be the most practical and reasonable method in the circumstances. 
In this case in the absence of any indication from the requester, the institution was correct in 
deleting the disputed information from the record. (Order #P-448) 
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° The Commissioner's office has not been empowered to make suggested corrections, including 
deletions, to information unless the information has been demonstrated to be inexact, 
incomplete or ambiguous. Where the Commission reviews the evidence and determines that 
the record was believed to be accurate and complete when it was written, an order for 
correction will not be made. In this case the remedy available to the requester is to request 
that a statement of disagreement be attached to the personal information. (Order #M-234) 


° In this instance, the institution could not verify when the appellant had commenced a 
developmental assignment. The Commission considered that the start date for the 
developmental assignment was factually incorrect and that it was a matter that was factual as 
opposed to opinion. However, because the Commission could not establish the date with 
certainty, the institution was ordered to amend its records to state that the assignment 
commenced no later than a fixed date that was capable of verification. (Order #P-674) 


° The police were not obliged to change how they organize and categorize information which 
appears on their computer system. Hence, where, under the heading ‘Criminal Record’ 
acquittals are included, this manner of keeping the information related to criminal charges is 
not subject to the correction provision. The Commission accepted that law enforcement 
personnel who use the records understand the phrase ‘Criminal Records' to include more than 
simply convictions. However, the Commission did find that the codes used by the police 
regarding the charge to be factually incorrect and therefore subject to this correction 
provision. In this case, the charge of assault should not have been indexed and coded under 
the 'murder' designation. The Commission therefore recommended that the code be changed 
to designate this offence as either ‘assault’ or ‘other.’ (Order #M-341) e 


° In this case the police were asked to "correct" portions of an occurrence report that described 
the requester's actions. The police report quoted the complainant's statement about the 
requester's actions and as a result the Commission found that it was unreasonable to require 
the police to delete all false statements made to them. As long as the police accurately 
recorded the information as it was provided to them the right of correction did not apply. 
(Order #M-440) 


° In order for the second part of the test to determine whether or not a correction to a record 
should be made, the information must be inexact, incomplete, or ambiguous. In this order, 
the Commission ruled that the difference must be more than just one of semantics. (Order 
#M-508) 


° Where an employee had certified a recent skills assessment and the assessment was shown to 
be accurate, the ministry was not required to replace it with a new assessment that the 
employee felt more accurately reflected her skills. (Order #P-947) 
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FIPPA MFIPPA 
s.48 REQUEST §.37 


(1) An individual seeking access to personal information about the 
individual shall make a request therefor (FIPPA)/for access 
(MFIPPA) in writing to the institution that the individual believes 
has custody or control of the personal information and shall 
identify the personal information bank or otherwise identify the 
location of the personal information. 


ACCESS PROCEDURES 


(2) Subsections 10(2) and 24(2) (2) Subsections 4(2) and 17(2) 
and sections 25, 26, 27, 28 and and sections 18, 19, 20, 21, 22 
29 apply with necessary and 23 apply with necessary 
modifications to a request made modifications to a request made 
under subsection (1). under subsection (1). 


MANNER OF ACCESS 


(3) Subject to the regulations, 
where an individual is to be 
given access to personal 
information requested under 
subsection (1), the head shall, 


(a) permit the 
individual to 
examine the personal 
information; or 


(b) provide the 
individual with a 
copy thereof. 


COMPREHENSIBLE FORM 


(4) (FIPPA)/(3) (MFIPPA) Where [FIPPA] \ If [MFIPPA] access to 
personal information is to be given, the head shall ensure that 
the personal information is provided to the individual ina 
comprehensible form and in a manner that indicates the general 
terms and [FIPPA] \ conditions under which the personal 
information is stored and used. 


FIPPA MFIPPA 
s.48 SUMMARY OF ORDERS/PRIVACY REPORTS S:0 7, 


(See as well, cases summarized under s.24 [FIPPA] \s.17 [MFIPPA].) 
ss.(1) 


° The requester has an obligation to provide as much direction as possible to an institution in 
locating records. A request for "all" records may not be sufficiently descriptive for the 
purposes of the section. (Orders #33, 34, 35, 44, 45) 


° If an institution narrows its area of search based on its interpretation of the request, the 
interpretation and narrowed field of search should be communicated to the requester. 
(Orders #33, 34) 


° An institution that receives a broadly worded request can (a) respond literally, (b) request 
clarification, (c) unilaterally narrow the search and outline the limits of the narrowed search 
to requester. (Order #38) 


° This provision does not contravene the Charter in ss.7 and 11(d). Even though the requested 
information was a Crown brief deriving from a prosecution, s.11(d) of the Charter did not 
apply in this context because proceedings under the Act are not in respect of an individual 
"charged with an offence." The appellant also failed to establish why s.7 of the Charter was 
contravened. (Order #P-743) 


ss.(2) 


° Access under the Act has not been given where an official from an institution allows an 
individual to read a record. In this case the institution allowed the individual to read a 
complaint letter, and later refused the individual access to the letter in response to an access 
request. The intention of the institution is an important factor in determining whether access 
under the Act has been provided. One essential element of intention is whether the institution 
considered the notice requirements of the Act when the individual was allowed to read the 
documents. In order to be provided with access for the purposes of the Act, there must be 
some evidence that the institution has treated the matter as coming under the provisions of 
the Act. (Orders #162, M-180, P-274) 


° This provision only requires notification where an institution is considering granting access 
to personal information in circumstances where disclosure might constitute an unjustified 
invasion of personal privacy. If, after reviewing the record, an institution decides not to 
disclose the personal information, or if it decides that disclosure would not constitute an 
unjustified invasion of personal privacy, notification is not required. (Order #P-738) 
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ss.(3) 


ss.(4) 


The institution does not have an unfettered right to decide which method of access the 
requester may have. The institution must use the same criteria as provided in s.30 
[FIPPA\s.23 [MFIPPA] when deciding whether to grant the method of access preferred by 
the requester. The Commission noted that it would be inconsistent with the spirit and 
purpose of the Act to interpret this section in such a way as to accord a lesser right of access 
to a person making a request for personal information than for someone making a request for 
general records. (Orders #P-233, P-541, P-820) 


It is up to an institution, on a case-by-case basis, to satisfy itself as to a requester's identity 
before releasing personal information to the individual. (Order #29) 


Where records of proceedings are available by tape and transcript, the obligation of the 
institution in respect of granting access under this section depends on the interpretation given 
to the request. In this case, the institution provided the requester with a transcript of the 
proceedings and not the tape. The Commission ruled that the request was not for the tape 
and that therefore access to the transcript was sufficient. In these circumstances, the 
institution is not obliged to further clarify the matter with the requester. (Order #P-572) 


The Commission held that while the Criminal Code Review Board did not have to send the 
original versions of the audio tapes of its hearings to a requester, it had a duty to copy the 
tapes on the request of the requester. The Commission also held that it had no duty to 
transcribe the tapes where as here the requester was not seeking transcripts. The Commission 
found that reproducing the tapes was straight-forward and did not require expensive or 
complicated equipment. (Order #P-820) 


A request in the form of questions is acceptable when seeking personal information, but not 
when seeking general information. (Order #54) 


This provision creates a duty to ensure that the average person can comprehend the record. 
A head is under no duty to assess whether an individual requester can comprehend the record. 
A perception that the requester may not understand the record cannot justify refusal to 
disclose. (Orders #19, P-540, M-199, M-276) 


The word "comprehensible" must be interpreted according to an objective standard. Given 
that ss.1, 11(1)(a) and 11(2) of the Human Rights Code (Code) apply to the disclosure of 
information to requesters under the Act, disclosure to requesters who are visually impaired 
must be in compliance with the Code. In this case, the institution recognized the requester's 
special needs by authorizing the requester's vocational rehabilitation counsellor to spend 
several hours with him to discuss the contents of the file and by transcribing 39 pages of the 
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ie: 


eo 


file in enlarged print. The requester also reviewed his file in the company of his wife, who 
was not visually impaired. The institution would have had to expend $2,668 to transcribe the 
entire file into enlarged print. In the circumstances, the Commission found that the institution 
took steps to assist the requester to understand his file and allowed him to effectively access 
his personal information. The Commission ruled that the Code was not contravened. (Order 
#P-540) 


Where handwritten records of an institution are difficult to read, the test for whether the 
institution has to type the records or otherwise prepare the record in "comprehensible" form 
is whether the "average" person could understand the record. However, the police in this 
case used codes in the handwritten notes which the Commission held would not be 
comprehensible to the average person. The Commission ruled that the police had a duty to 
translate the codes into language which would be comprehensible to the average person. 
(Order #M-199) 


Where personal psychiatric information was ordered disclosed to the requester, the 
Commission encouraged him to have his physician review the records first so that psychiatric 
terms that were not explained in the report could be explained to him. (Order #P-675) 


FIPPA Page 3 MFIPPA 


s.48 


January 1996 s.37 


FIPPA 
5.49 


MFIPPA 
EXEMPTIONS 5.38 


A head may refuse to disclose to the individual to whom the 
information relates personal information, 


(a) 


(b) 


Cc) 


(d) 


(e) 


where section 12, (a )amelts ssection..6,../,1.8, 9, 
RS A ly a aby 10, abaky, LP aks} Ge ALS 
LSC 9. gee. ‘ope PA would apply to the 
would apply to the disclosure of that 
disclosure of that personal information; 
Dee rer 7s On near. 

information; 

where [FIPPA] \ if [MFIPPA] the disclosure would 
constitute an unjustified invasion of another 


individual's personal privacy; 


that is evaluative or opinion material compiled solely 
for the purpose of determining suitability, eligibility 
or qualifications for employment 


or for the awarding or for the awarding of 
of government contracts and other benefits by 
contracts and other an institution 

benefits 


where (FIPPA)/if (MFIPPA) the disclosure would reveal the 
identity of a source who furnished information to the 
institution in circumstances where it may reasonably have 
been assumed that the identity of the source would be 
held in confidence; 


that is medical information where (FIPPA)/if (MFIPPA) the 
disclosure could reasonably be expected to prejudice the 
mental or physical health of the individual; 


Ciptacc is a 
correctional record 
where the disclosure 
could reasonably be 
expected to reveal 
information supplied 
in confidence; or or 


(£) (FIPPA)/(e) (MFIPPA) that is a research or statistical record. 


FIPPA MFIPPA 


5.49 SUMMARY OF ORDERS/PRIVACY REPORTS s.38 
General 
° The Commission has ruled that when an individual seeks access to his or her own 


personal information, this Part of the Act applies, and not the Part of the Act that deals 
with general exemptions. Moreover, where this section applies it is the record as a whole 
that is considered, and not only those parts or aspects of the record that contain the 
individual's own personal information. This section accords an individual greater rights 
to access his or her own personal information than does the personal information 
exemption in s.21 of [FIPPA]/s.14 of [MFIPPA]. This distinction emphasizes the 
special nature of requests for one's own personal information, and the desire of the 
legislature to give institutions the power to grant access in situations where responsive 
records also contain the personal information of another individual or individuals. In 
these instances, where a record contains the personal information of the requester, then 
disclosure is determined under this section. (Order #M-352) 


° Any information which relates directly or indirectly to an individual or a matter which 
involves the individual could be considered personal information for the purposes of a 
request and for determining fees. Thus where the police were asked for all information 
related to a charge laid against an individual, all the information kept in this regard is the 
individual’s personal information even where some of the pages only indirectly relate to 
the individual or his or her matter. (Order #M-514) 


ss.(a) 

° Personal information contained in a report prepared for an in camera meeting may be 
withheld at the discretion of the institution if the record is exempt under the Act. (Order 
#M-64) 

° This provision provides an institution with the discretion to refuse to disclose an 


appellant's personal information where sections 12 - 22 (7 - 12 MEFIPPA) apply to the 
information. (Order #M-523) 


ss.(b) 
(See as well, cases summarized under s.21(2) and (3) [FIPPA] \s.14(2) and (3) 
[MFIPPA]}) 


General 


° This section is a discretionary exemption and even if the disclosure of the information 
would be an unjustified invasion of another individual's privacy, discretion can be 
exercised in favour of disclosure. (Orders #37, P-377, P-375, P-381, P-392, P-399, P- 
401, P-403, P-407, M-22, M-28, M-54, M-56, P-360, M-57, M-63, M-75, M-82, M-88, 
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P-417, P-428, M-95, M-122, M-125, P-447, P-449, P-466, P-473, P-492, P-494, P-499, 
M-199, P-549, M-199, M-198, M-202, P- 548, P-550, P-597, P-598, M-211, M-212, P- 
589, M-243) 


° Where the personal information relates to the requester, the onus should not be on the 
requester to prove that disclosure of the personal information would not constitute an 
unjustified invasion of the personal privacy of another individual. Since the requester 
has a right of access to his or her own personal information, access should only be denied 
if it can be demonstrated that disclosure would constitute an unjustified invasion of 
another individual's privacy. In M-347, the Commission ruled that the ‘secret files' kept 
regarding certain staff of an institution were accessible by those staff members. (Orders 
#M-347, M-110, P-440) 


° In determining if disclosure would constitute an unjustified invasion of another 
individual's personal privacy, a Head must consider all relevant circumstances and need 
not be restricted to the specific criteria in the Act. (Order #14) 


° A requester sought information about himself that was contained in correspondence 
provided to the ministry by the appellant. Information that is about both the requester 
and the appellant was properly released where the information about the appellant was 
neither highly sensitive nor provided with an expectation of confidentiality. Therefore, 
the disclosure would not constitute an unjustified invasion of personal privacy. (Order 
#P-371) 


° Complaint information about the activities of a student at a College was implicitly 
supplied in confidence and contained highly sensitive information about affected persons. 
As a result the institution correctly applied the exemption. (Order #P-377) 


° This section is a discretionary exemption and even if the disclosure of the information 
would be an unjustified invasion of another individual's privacy (including a presumed 
invasion of privacy), discretion can be exercised in favour of disclosure. (Order #M- 
449) 


° This section may be claimed to prevent unjustified invasions of personal privacy with 
respect to records containing the requester's personal information. In this case, the 
requester is a public body. By definition, information about the requester cannot be its 
personal information since it is not an individual and this section is not applicable. 
(Order #M-539) 


° This provision was not applicable to records about a deceased affected party kept by the 
Ministry of the Solicitor General and Correctional Services regarding a coroner’s report 
into the accidental death of the requester’s family. Death records concerning the affected 
party were unrelated to the requester though all the parties died in a motor vehicle 
accident. (Order #P-945) 
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Internal Workplace Investigations 


° Where records are produced in the course of employment-related complaints, fairness 
demands that the person complained against be given as much disclosure of the substance 
of the allegations as is possible. The degree of disclosure would depend on the 
circumstances of the individual case but should be more extensive if the complaint is 
likely to result in employee discipline. (Orders #37, 46, 74, 116, 121, 130, 139, 157, 
182, 196, P-272, P-283, P-284, P-297, P-301, P-312, P-322) 


° The appellant requested access to any records that interpret her complaints about 
allegations of harassment and summaries of her descriptions of the actions on which her 
complaints were based. Other individuals were named in the records that were requested. 
In the result, the records were disclosed because to do so would not unjustifiably invade 
the personal privacy of the other individuals. (Order #P-360) 


° Letters from inmates complaining about an employee of the Ministry of Correctional 
Services contain personal information about the employee and the inmates and others 
referred to in the letters. As a result, the employee's right of access to the letters is 
subject to this provision. (Order #P-297) 


° In an internal employment-related investigation, the names and telephone numbers of 
other individuals identified in the record were supplied in confidence and would be 
"sensitive" information. However, the comments of the individuals, in anonymized 
form, would be disclosed. (Order #157) 


° The personal privacy of a complainant and a witness has not been unjustifiably invaded 
where their recorded statements made during an internal investigation for sexual 
harassment are disclosed to the individual to whom they relate. In the absence of other 
factors, such as safety or security of the witnesses, the right of the alleged perpetrator to a 
fair determination of rights is paramount. The timing of the request is also another 
factor. Witness statements should be recorded fully and accurately and should be shown 
to the witness for verification before they are relied upon. (Orders #182, M-84) 


° Where a record of a complaint made against an employee was investigated internally, the 
personal information was of the employee and others. The Commission accepted that in 
the balancing of factors in the personal information exemption clauses (2)(e), (f) and (1) 
are relevant. In the result, the personal information of the affected party and of other 
named individuals was not disclosed. (Order #P-399) 


° Complaint information sent by concerned citizens about an alleged trespass to property 
was the information of both the complainants and the alleged trespasser. In this case, the 
complaint information was not released because it would have unjustifiably invaded the 
privacy of the complainants. (Order #P-401) 


° Records that derived from a sexual harassment investigation were disclosed to the alleged 
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ss.(C) 


harasser by the institution, in this instance, because the personal information was of both 
the alleged harasser and of the complainant. Given that this provision is a discretionary 
exemption, the Commission acknowledged the institution's right to disclose the 
information under this provision. (Order #P-549) 


All three parts of the test must be satisfied in order to rely on clause (c) "Evaluative" and 
"opinion" connote a personal or subjective interpretation of objective facts; for example, 
test scores, ratings and grades. Reference letters containing only factual material such as 
employment position dates and reasons for termination are not included. The use to 
which this personal information is used does not determine whether it is evaluative or 
opinion material. The personal information itself must be evaluative or opinion material. 
(Orders #157, 170, 192, P-238, P-240, M-82, M-132, P-595) 


In order for the exemption to be applicable, the record must be prepared "solely" for the 
purpose indicated in the Act. As well, the record must be "compiled" by the institution 
and not simply forwarded to the institution without solicitation. (Orders #192, 194) 


This section addresses two competing interests: 1. the right of an individual to have 
access to his or her own personal information; and 2. the need to protect the flow of frank 
information to provincial and municipal institutions so that appropriate decisions can be 
made respecting the awarding of jobs, contracts and other benefits. In order to satisfy the 
third part of this provision, the institution must consider the following factors: 1. the 
expectations of the provider of the opinion or evaluative material and the institution 
regarding the confidentiality of the provider's identity at the time that the information 
was supplied to the institution; 2. the ordinary practice and/or experience of the 
individual who provided the information and of the institution that sought the 
information with respect to maintaining the confidentiality of the source of the 
information; 3. the knowledge of the individual about whom the information relates as to 
the identity of the provider of the specific opinion or evaluative material and the 
individual's expectation as to whether the identity of the provider would be held in 
confidence; and 4. the nature of the opinion or evaluative material itself, insofar as it 
would identify the provider of the information. (Orders #M-132, P-595, P-773) 


Records created during an investigation into an allegation of workplace harassment are 
not "compiled solely to determine suitability...for employment." As a result, this 
provision does not apply. (Order #M-82) 


This provision is not restricted to external reference checking. Where the institution and 
the referee reasonably assumed that the identity of the referee would be held in 
confidence, as where such expectations are written in the forms filled out by the referee 
or in other documentation, then this provision would apply. (Order #P-773) 


In this case, a welfare administrator sought information from a former employer about a 
welfare recipient who had been dismissed by the employer. The identity of the former 
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employer was held to not be provided in confidence under this section. The former 
employee knew the identity of the former employer and knew that he or she would be 
contacted. (Order #M-571) 


Allegations of employee misconduct or records created during an investigation into an 
allegation of workplace harassment are not "compiled solely to determine suitability...for 
employment." As a result, this provision does not apply. (Order #M-82, M-586) 


This section does not give the head discretion to disclose a record "with an explanation." 
Either the prejudice contemplated by the section can be reasonably expected as a result of 
disclosure or it will not. (Order #19) 


Where the medical information is not current, the institution has to provide sufficient 
information to satisfy the Commission that it is reasonable, despite the intervening time 
period, to expect that the disclosure would affect the mental or physical health of the 
individual. (Orders #P-259, P-399) 


This exemption does not apply where the assessment is not sufficiently current to find 
that disclosure could reasonably be expected to prejudice the mental health of the 
appellant. (Order #P-399) 


In this case, the Commission ruled that this provision did not prevent the disclosure of a 
psychiatric report about the requester. While the report was the result of a court- ordered 
assessment made in the context of a criminal proceeding, the police force had not 
provided sufficient evidence that probable harm was reasonable. The mere possibility of 
harm was not sufficient. (Order #M-312) 


This provision allows an institution to deny access to a requester's own personal 
information where the information is a correctional record and release of the information 
could reasonably be expected to reveal information that was supplied in confidence. 
Removing the names of individuals who provided information may not be sufficient to 
protect their identities. (Orders #64, P-421, P-748) 


A record that contains information received by Ministry of Correctional Services 
employees about an inmate's application for temporary leave of absence was exempt 
under this provision. The third party provided this information in confidence. (Order 
#P-421) 


A requester's probation and parole file was exempt under this provision. These records 
were held to be correctional records, the contents of which were provided in confidence. 
(Order #P-748) 
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ss.(d) and (e)--""Reasonable Expectation" 


° In respect of the exemptions, the Commission confirmed that reasonable expectation of 
harm required that the institution establish a clear and direct linkage between the 
disclosure of the information and the harm alleged. The Commission approved of the 
position taken by the Federal Court of Appeal in Canada Packers Inc. v. Canada 
(Minister of Agriculture) [1989] 1 F.C. 47 at 59-60, where the Court indicated that a 
"reasonable expectation of probable harm" was required. It also approved of the Federal 
Court Trial Division's decision in The Information Commissioner of Canada v. The 
Prime Minister of Canada, unreported, November 19, 1992, where the Court stated that 
the mere "possibility" of harm was not sufficient. The Court held that descriptions of 
possible harm, even in substantial detail, are insufficient in themselves. Justice 
Rothstein stated that: 


The Court must be given an explanation of how or why the harm alleged would 
result from disclosure of specific information. If it is self-evident as to how and 
why harm would result from disclosure, little explanation need be given. Where 
inferences must be drawn, or it is not clear, more explanation would be required. 
The more specific and substantial the evidence, the stronger the case for 
confidentiality. The more general the evidence, the more difficult it would be for 
a Court to be satisfied as to the linkage between disclosure of particular 
documents and the harm alleged...While the fact that the same or similar 
information is public is not necessarily conclusive of the question of whether or 
not there is a reasonable expectation of harm from disclosure of the information 
sought to be kept confidential, the burden of justifying confidentiality, would...be 
more difficult to satisfy. 


(Orders #P-534, and in respect of this exemption, Order #P-595) 
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PART IV/PART III 


APPEAL 
FIPPA MFIPPA 
s.50 RIGHT TO APPEAL s.39 
(1) A person who has made a (1) A person may appeal any 
request for, decision of a head under this 


Act to the Commissioner if, 


(a) access to a record under (a) the person has made a 
subsection 24(1); request for access to a 
record under subsection 

LICL) 
(b) access to personal (b) the person has made a 
information under request for access’ to 
subsection 48(1); or personal information 


under subsection 37(1); 


(c) correction of personal (c) the person has made a 
information under request for correction of 
subsection 47(2), or personal information 

under subsection 36(2); 
or 

a person who is given notice of 

a request under’ subsection (ad) the person is given 

28(1) notice of a request under 


subsection 21(1). 
May appeal any decision of a 
head under this Act to the 
Commissioner. 


TIME FOR APPLICATION 
(2) An appeal under subsection (1) shall be made within thirty 
days after the notice was given of the decision appealed from by 
filing with the Commissioner written notice of appeal. 
NOTICE OF APPLICATION FOR APPEAL 
(3) Upon receiving a notice of appeal, the Commissioner shall 


inform the head of the institution concerned and any other affected 
person of the notice of appeal. 


OMBUDSMAN ACT NOT TO APPLY 


(4) The Ombudsman Act does not 
apply in respect of a complaint 
for which an appeal is provided 
under this Act or the Municipal 
Freedom of Information and 
Protection of Privacy Act, or 
to the Commissioner or the 
Commissioner's delegate acting 
under this Act or the Municipal 
Freedom of Information and 
Protection of Privacy Act. 


No comparable section 


PART IV/PART IIT 


APPEAL 

FIPPA MFIPPA 

s. 50 SUMMARY OF ORDERS/PRIVACY REPORTS s.39 

ss.(1) 

° The Commission has the jurisdiction to consider the relevancy of the records to the request 
submitted by the appellant. (Ministry of the Attorney General v. Anita Fineberg, 
Inquiry Officer, and John Doe, June 30, 1994, Ontario Divisional Court.) 

° The Commission has jurisdiction to determine a Charter challenge to the provisions of the 
Act. However, the Commission has ruled that it must be convinced by a clear and 
compelling argument that the sections of the Act which the appellant seeks to impugn are 
inconsistent with the Charter. (Orders #106, P-254, M-341, M-352, P-743, M-380) 

° The Commission has the jurisdiction to consider whether the decision letter issued in 
response to a request 1s in compliance with the Act. (Order #P-717) 

° When an institution does not provide notice to a third party under the Act, the third party 
cannot appeal the institution's decision to the Commissioner. (Order #P-295) 

° Where records subject to an appeal had been adjudicated upon by the Commission in a 
previous order with respect to the same appellants, the Commission will consider that the 
records fall outside of the scope of the appeal. (Order #P-666) 

° This provision in the Act permits the requester to appeal any decision of a head even when 
full access is granted by the institution. (Order #P-954) 

ss.(2) 

° The requirement that a requester appeal within 30 days after notice is given by an institution 
is to be interpreted liberally in favour of access to the process. Where there is no prejudice 
to the institution, appeals launched after the 30-day period may be allowed. Each case will 
be considered on its own facts. (Orders #155, P-293, M-430) 

° This appeal was within the 30-day period because the requester's "narrowed" request, made 
after the response of the institution to its original request, was considered by the Commission 
to be a new request. Therefore, the 30-day time period commenced from the response to 
that request, and not the earlier one. (Order #M-156) 

° The decision to respond to an appeal that has been filed beyond the 30 days lies with the 

FIPPA Page 1 MFIPPA 


s.50 January 1996 s.39 


ss.(3) 


head. However, where the head, as here, failed in the notification letter to advise the 
requester that the appeal must be filed within 30 days, then the institution cannot rely on the 
strict adherence to the time limit. As a result, the Commission held that the appeal which 
was filed 45 days late could proceed. (Order #M-430) 


Where an institution did not inform a requester of his right to appeal within 30 days, the 
institution cannot then argue that the appeal should not be heard because it was initiated after 
the 30 day period had expired. (Order #P-856) 


An appellant's right to appeal whether additional responsive records existed was preserved 
beyond the usual 30 day period in circumstances where the requester first received copies of 
records during an appeal inquiry and could only have made a judgement during the inquiry 
stage as to whether further documents ought to exist. (Order #P-971) 


The Ontario Divisional Court ruled that decisions of the head as to relevancy may be 
appealed to the Commission and that where the Commission considers relevancy of records 
it must notify the parties to the appeal and provide them with the opportunity to make 
submissions according s.52(13) [FIPPA] \s.41(13) [MFIPPA]. (Ministry of the Attorney 
General v. Anita Fineberg, Inquiry Officer, and John Doe, June 30, 1994, Ont. Div. 
Ct.) 


In this case, involving a large number of affected parties, notice was provided by placing an 
advertisement in a local newspaper on two separate days. (Order #M-30) 


The procedural scheme established by the Act clearly contemplates that the government 
speaks with one voice with respect to requests. Thus one government institution cannot 
claim that certain records do not exist because they are held by another ministry. As well, 
the Commission need not notify other institutions that may have an interest in the records 
in the appeal. The legislation contains various provisions which contemplate that the 
institution may canvass other institutions if necessary, eg. transfer the request to the 
institution which has custody and control, transfer the request to the institution with the 
greater interest in the record, consult with other institutions before making an access 
decision (this consultation is facilitated by means of a time extension). (Order #P-902) 
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FIPPA MFIPPA 
s.51 MEDIATOR TO TRY TO EFFECT SETTLEMENT 5.40 
The Commissioner may authorize a mediator to investigate the 


circumstances of any appeal and to try to effect a settlement of 
the matter under appeal. 


FIPPA MFIPPA 
sm 2 INQUIRY 5.41 


(1) Where (FIPPA)/If (MFIPPA) a settlement is not effected under 
section 51 (FIPPA)/40 (MFIPPA), the Commissioner shall conduct an 
inquiry to review the head's decision. 


PROCEDURE 


(2) The Statutory Powers Procedure Act does not apply to an 
inquiry under subsection (1). 


INQUIRY IN PRIVATE 
(3) The inquiry may be conducted in private. 
POWERS OF COMMISSIONER 


(4) In an inquiry, the Commissioner may require to be produced to 
the Commissioner and may examine any record that is in the custody 
or under the control of an institution, despite Parts II and III 
(FIPPA)/Parts I and II (MFIPPA) of this Act or any other Act or 
privilege, and may enter and inspect any premises occupied by an 
institution for the purposes of the investigation. 


RECORD NOT RETAINED BY COMMISSIONER 


(5) The Commissioner shall not retain any information obtained 
from a record under subsection (4). 


EXAMINATION ON SITE 


(6) Despite subsection (4), a head may require that’ the 
examination of a record by the Commissioner be of the original at 
its site. 


NOTICE OF ENTRY 


(7) Before entering any premises under subsection (4), the 
Commissioner shall notify the head of the institution occupying the 
premises of his or her purpose. 


EXAMINATION UNDER OATH 


(8) The Commissioner may summon and examine on oath any person 
who, in the Commissioner's opinion, may have information relating 
to the inquiry and, for that purpose, the Commissioner may 
administer an oath. 


EVIDENCE PRIVILEGED 


(9) Anything said or any information supplied or any document or 
thing produced by a person in the course of an inquiry by the 
Commissioner under this Act is privileged in the same manner as if 
the inquiry were a proceeding in a court. 


PROTECTION 


(10) Except on the trial of a person for perjury in respect of his 
or her sworn testimony, no statement made or answer given by that 
or any other person in the course of an inquiry by the Commissioner 
is admissible in evidence in any court or at [FIPPA] \ any inquiry 
or in any other proceedings, and no evidence in respect of 
proceedings before the Commissioner shall be given against any 
person. 


PROTECTION UNDER FEDERAL ACT 


(11) A person giving a statement or answer in the course of an 
inquiry before the Commissioner shall be informed by the 
Commissioner of his or her right to object to answer any question 
under section 5 of the Canada Evidence Act. 


PROSECUTION 


(12) No person is liable to prosecution for an offence against any 
Act, other than this Act, by reason of his or her compliance with 
a requirement of the Commissioner under this section. 


REPRESENTATIONS 


(13) The person who requested access to the record, the head of the 
institution concerned and any affected party shall be given an 
opportunity to make representations to the Commissioner, but no 
person is entitled to be present during, to have access to or to 
comment on representations made to the Commissioner by any other 
person. 


RIGHT TO COUNSEL 
(14) The person who requested access to the record, the head of the 


institution concerned and any affected party may be represented by 
counsel or an agent. 


é FIPPA MFIPPA 


s.52 SUMMARY OF ORDERS/PRIVACY REPORTS s.41 
ss.(1) 
° The Divisional Court ruled, in dismissing a judicial review application, that the 


Information and Privacy Commission had conducted a fair hearing. The Court noted, in 
an endorsement, that "[t]he fact that [the municipality] failed to do more than baldly state 
its position does not detract from the fairness of the Inquiry Officer's conduct of the 
hearing." (The Corporation of the Township of Maidstone v. Kathleen Starzacher 
and Information and Privacy Commissioner\Ontario, January 10, 1994, Ont. Div. 
Ct., Justices White, Dunnet and Jenkins) 


° The Ontario Divisional Court ruled that institutions have a duty to provide sufficient 
submissions to the Commission during an inquiry. The Court stated that "Clearly, 
sufficient information and reasoning has to be provided to the Officer in order that he or 
she may make an informed assessment of the reasonableness of the expectations required 
by [the exemption, in this case].". Where brief submissions are made, the Commission is 
entitled to determine the matter based on that information. However, the Court also noted 
that "exemptions are to be approached in a sensitive manner, recognizing the difficulty of 
predicting future events..." (Ontario (Attorney General) v. Fineberg (1994), 19 O.R. 

t (3d) 197 (Ont. Div. Ct.)) 


° The Commission has the power to control the process by which the inquiry process is 
undertaken. This includes the authority to set time limits for the receipt of representations 
and to develop rules and procedures for parties to an appeal. It also includes the authority 
to decline to consider discretionary exemptions which are raised late in the appeals 
process. Prompt identification of discretionary exemptions is necessary to maintain the 
integrity of the appeals process. The Commission has stated that, effective March 1, 
1993, institutions will be permitted to raise new discretionary exemptions only within a 
limited time frame--up to 35 days after the appeal has been opened. The initial notice sent 
out by the Commission specifies the deadline for claiming new discretionary exemptions. 
The Commission has the authority to decline to consider discretionary exemptions claimed 
after the deadline. It will do so in "extenuating circumstances" only. (Orders #P-658, M- 
364, P-345, P-373, P-537, M-409, 164, P-797, M-420, P-820, P-832) 


° In rare circumstances an affected party may be allowed to raise the application of a 
discretionary exemption to a particular record, even where it is not raised by an institution 
during the course of an appeal. The affected party cannot, however, rely on the 
exemption and the Commission has no obligation to consider it. The Commission may 
consider a new exemption raised by an affected party where it is evident that disclosure 
would affect the rights of an individual, or where the institution's actions would be clearly 
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inconsistent with the application of a mandatory exemption. (Orders #P-257, P-280, P- a 
391, M-10, M-36, P-500, P-549, P-590, P-609, P-706, P-746, P-777, M-409, M-419, P- 
805, P-806) 


° The procedures for processing appeals that have been developed by the Commission 
provide that representations be made in writing. Where an institution has made complete 
representations that clearly set out its position, the Commission will not depart from its 
standard procedures to not allow for oral submissions. (Order #P-494) 


° An institution cannot require that the Commission hold an oral hearing; the Commission 
determines its own process for the hearing of appeals. Where the adequacy of a search is 
at issue, the affidavit of the head or a delegate is what the Commission has determined is 
necessary to establish the facts. Once the affidavit is reviewed, the Commission will 
determine whether oral representations are necessary. (Orders #M-59, P-494, P-567) 


° Where an institution claims a discretionary exemption by indicating in its submissions that 
the exemption "may" apply, the Commission may decide not to address that exemption in 
the inquiry. (Order #M-262) 


° The Commission did not allow a third party individual to raise the closed meeting 
exemption (s.6 MFIPPA) in an appeal regarding access to his personal information. The 
exemption was not raised by the institution and the rights of the third party would not be 
seriously jeopardized if the record was released. (Order #M-419) g 


° Once the appeal process is undertaken and a requester has clarified the parameters of the 
records requested, the requester cannot at a later date expand upon these 
parameters.(Order #P-895) 


° Once the appeal process is undertaken and a requester has clarified the parameters of the 
records requested, the requester cannot at a later date expand upon these 
parameters.(Order #P-895) 


° In this case, because a party to an appeal raised the issue of compelling public interest and 
requested an oral hearing, it was granted. The case involved allegations of sexual abuse by 
a teacher. (Order #M-539) 


° The requester can not expand the nature of the request during the appeal process. In 
addition once an appellant has narrowed an appeal, the appellant can not reintroduce the 
excluded information later. (Order #P-972) 


° The Divisional Court found that where there was overwhelming evidence of a reasonable 
expectation of harm, and no evidence to indicate there was no harm, the Commissioner 
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came to a patently unreasonable answer in finding that there was no harm. (Re Workers’ 
Compensation Board and Mitchinson, Assistant Information and Privacy 
Commissioner, (1995), 23 O.R. (3d) 31 (Div. Ct.)) 


The Divisional Court ruled that this provision authorizes the Commission to have 
produced to it "any document" [at 4]. The Court also ruled that this provision applies to 
all parts of the Act in order to allow for a procedural mechanism to ensure that records are 
provided to the Commission in order for it to decide matters of substance. (Ministry of 
Health v. Information and Privacy Commission, June 29, 1994, Ont. Div. Ct. 
(affirmed Order P-623)) 


The Commission ordered an institution to produce what were allegedly clinical records 
covered by s.65(2) [FIPPA], because in its view the words "this Act does not apply" in 
s.65(2) did not take away the Commission's powers to decide, on a review of the records, 
whether they were in fact "clinical records." Section 35(5) of the Mental Health Act, in 
the Commission's view authorized this disclosure to them in order to review the head's 
decision as to whether the records were in fact clinical records and whether, therefore, 
they were outside of the purview of the Act. (Order #P-623, affirmed on judicial 
review, as above.) 


The Commissioner, in this particular case, decided an appeal on the basis of a 
representative sample of records. (Order #P-314) 


The Commissioner can inspect any record including those records that are subject to the 
confidentiality provisions of another statute. (Order #9) 


The Young Offenders Act (YOA) regulates access to records that identify a young person 
as having been dealt with under the Act. Because the Information and Privacy 
Commission is not listed in the YOA as a party that may receive records, the Commission 
cannot receive the records on an appeal. However, the Commission did rule that it had 
the right to receive an affidavit that set out the nature of the record and verified that it was 
a young offender record under the YOA. (Order #P-378) 


Despite Order P-378, the Commission ruled that it did have the right to review what an 
institution determined were ‘young offender' records to assess whether in fact they were 
records governed by the Young Offenders Act and therefore whether the Commission had 
jurisdiction to deal with them. (Orders #P-736, P-737, P-804) 


The Commission ordered an institution to provide records that the institution alleged were 
records governed by the Young Offender Act (YOA). While acknowledging that the 
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YOA records provisions prevail over Ontario's access and privacy legislation, the 
Commission ruled that in order for it to determine whether the records were in fact subject 
to the YOA record provisions it had to first examine the records. In so doing the 
Commission noted that for it to do so did not result in a conflict with the scheme of the 
YOA as contemplated by Multiple Access Ltd. v. McCutcheon, [1982] 2 SCR 161 and 
Bank of Montreal v. Hall, [1990] 1 SCR 121. It held that none of the provisions give 
exclusive authority to any particular court or other body to determine whether a record is 
subject to the YOA and that where the Commission decides whether a record is a YOA 
record Parliament's legislative purpose in respect of YOA records is not frustrated. 
(Order #P-804) 


Records that relate to a compliance investigation regarding an alleged breach of privacy 
are not privileged under this section. The privilege in this provision relates to records 
provided in an inquiry and a privacy investigation is not an inquiry. Access to the records 
are therefore governed by the exemptions available in the legislation. (Order #P-404) 


In this case, the Commission received an affidavit during an inquiry that purported to be a 
consent to the disclosure of sensitive personal information from one individual to another. 
The Commission stated that it had the responsibility to ensure that the consent was 
authentic and in these circumstances it was not convinced and as a result did not rely on 
the affidavit. (Order #P-455) 


This provision applied to copies of appeal submissions supplied by an affected person to 
the Commissioner's office which were copied to the institution's FIPPA coordinator. This 
provision applies to correspondence between the Commissioner's office and a party to the 
appeal which is exchanged following the inquiry stage of an appeal and which relates 
directly to the disposition of an appeal or the contents of any records that have not 
previously been disclosed. (Orders #P-592, P-666) 


Records that relate to a compliance investigation regarding an alleged breach of privacy 
are not privileged under this section. The privilege in this provision relates to records 
provided in an inquiry and a privacy investigation is not an inquiry. Access to the records 
are therefore governed by the exemptions available in the legislation. (Orders #P-404, P- 
586) 


Where the records at issue were generated during the Commission's mediation or pre- 
inquiry stage, this section has no application. (Orders #P-537, P-666) 
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A note to file describing a conversation between an employee of the institution and the 
Commissioner's office following the issuance of an Order, which contained no reference to 
the records at issue in the appeal or to matters of substance relating to an appeal was not 
exempt under this provision and, because no exemption under the Act applied to it, was 
ordered disclosed to the requester. (Order #P-592) 


Correspondence between the Commissioner's office and an institution exchanged 
following the inquiry stage and which related directly to the disposition of an appeal is not 
privileged under this provision. Such correspondence is nevertheless outside of the 
purview of the Act (see s.10 [FIPPA] \s.4 [MFIPPA], Order #P-537). However, 
correspondence between an institution and the Commissioner's office, which are of a 
purely administrative nature and do not pertain directly to the substance of an appeal, are 
not privileged under this section and are within the purview of the legislation. Since no 
other exemptions under the Act applied to the record, it was ordered disclosed. (Order 
#P-592) 


Internal institutional memos regarding the disposition of various records resulting from an 
Order of the Commission are not privileged since they are not correspondence between 
the institution and the Commission and they were not prepared during the course of an 
inquiry. Other records of communications between the institution, third parties and the 
Commission relating to an inquiry are privileged. (Order #P-666) 


It is not necessary that the decision to withhold records referred to in this section be part 
of the delegation of authority regarding the head's powers. (Order #P-586) 


The Ontario Divisional Court ruled that this provision "imposes a mandatory obligation on 
the Officer to provide the person making the request, and others as specified, with an 
opportunity to make submissions." The Court found that a party to an inquiry has the 
right to be told that the Commission is considering that certain records provided by the 
institution are irrelevant to the appeal and to be provided with the opportunity to make 
submissions. On a judicial review application, the Court found that the failure of the 
Commission to advise the parties to the appeal prior to making the determination as to 
relevancy, and the failure to provide an opportunity to make submissions, was sufficient to 
overturn the decision of the Inquiry Officer. (Ontario (Attorney General) v. Fineberg 
(1994), 19 O.R. (3d) 197 (Ont. Div. Ct.) and Order P-759, applied in Orders M-420, 
M-423, P-816) 


The Ontario Divisional Court ruled that where a requester changes his/her request for 
records, the head of the institution and other affected parties should be given another 


opportunity to make representations. (Lincoln County Board of Education and 
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Information and Privacy Commissioner/Ontario, Ontario Divisional Court, June 20 v 
1995, Court File No. 289/93, Justices McMurtry, Sanders and Winkler). 


° The Ontario Divisional Court accorded the Commission curial deference regarding the 
appeal process, subject to procedural fairness. In consideration of this provision, the 
Court held that the process ought not to preclude the Commissioner and his staff from 
discussing submissions with the parties, including referring to earlier decisions made by the 
Commissioner. If the Commission had considered not following an earlier decision, it 
would have been appropriate for it to notify the parties accordingly. However, since it 
followed precedent, it was not necessary for it to notify the parties that it was doing so. 
Moreover, the Court ruled that the Commission has the discretion to extend the time for 
making submissions. (Corporation of the Town of Gravenhurst v. Information and 
Privacy Commission et al., as yet unreported, November 30, 1994, Ontario 
Divisional Court, Court File No. 479/92, affirming Order #M-23) 


° While the provision states that no person is "entitled" to access to the representations 
made to the Commissioner, this does not mean that such access is prohibited. The 
representations of an institution may be disclosed to a requester "in a proper case" where 
procedural fairness requires such a disclosure. However, disclosure of the representations 
will be ordered only in exceptional cases and only where reference to the record at issue 
has not been made. (Orders #78, 164, P-434, P-590) 


° Even where the request for access to the submission provided during an appeal is directed e 
to the institution, this provision is applicable. (Orders #164, P-207, P-345) 


° There is no statutory right for an institution other than the one that has responded to an 
access request to be a party to an appeal; rather, it is the responsibility of the 
Commissioner or his delegate to consider the circumstances of a particular appeal and 
determine if any other person should be given the status of an "affected party," based on 
the necessity or desirability of having those persons participate. The ability of an 
institution to transfer a request to another institution that has a greater interest means that 
consultations take place. This ensures that all viewpoints are considered by the institution 
and that the institution is in a reasonable position to present the government's position as a 
whole. This approach is necessary in order for the Act to work effectively. (Order #P- 
395) 


° In this case the issue of custody and control of board members' notes had implications 
beyond the scope of this appeal. As a result, a group representing the chairs of certain 
provincial agencies, boards and commissions was added as an "affected party" and 
provided with a opportunity to submit representations. (Order #P-396) 
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s.52(4) 


Where an individual purports to act as an agent under this section, the Commission must 
balance the right of the individual to be represented by an agent with the institution's 
obligation under s.3(3) of Regulation 460 [FIPPA] \s.2(3) Regulation 823 [MFIPPA] to 
verify the identity of an individual seeking access to his or her personal information and 
whether or not the agent is properly authorized to obtain such information. If proper 
authorization cannot be obtained, the institution may either notify the individual whose 
personal information is at issue and provide him or her with an opportunity to provide 
representations prior to any decision regarding disclosure of the records or may deal with 
the validity of the authorizations as a preliminary matter. In determining whether the 
institution acted reasonably in refusing to accept certain authorizations, the following 
factors are relevant: whether the personal information is very sensitive, whether the 
authorizations preclude the institution from verifying the consent and whether or not the 
individuals who have allegedly consented have responded to the request for verification 
made by the institution. Special care would be taken where personal information is being 
requested about the treatment of vulnerable individuals. Institutions should not assume 
that requests for personal information by agents are invalid; rather, they should discuss the 
matter with the individuals involved before determining whether or not to accept the 
authorizations. (Orders #P-533, M-71, P-455) 


The Commission ruled that when appeals are filed under the Act, the provincial 
government must speak with one voice. Where a ministry has assumed the responsibility 
for processing an access request, it 1s that ministry which should speak for and represent 
the interests of the provincial government as a whole. With this in mind, the Commission 
was not prepared to direct that Order P-902 be reconsidered. Therefore the Commission 
did not allow an additional ministry to respond to the appeal. In light of the sensitivity of 
the documents, however, (Grandview) the Commission allowed the institution, 1.e., 
MCSS, a further opportunity to make representations. MCSS would be free to consult 
with the Ministry of the Attorney General. (Order #P-965) 


In this case the Commission only reviewed 24 resumes and job applications of the 127 that 
were relevant to the appeal. The Commission considered that the 24 records were a 
representative sample of all the relevant records. (Order #P-975) 
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FIPPA MFIPPA 
Seb 3 BURDEN OF PROOF 5.42 


Where (FIPPA)/If (MFIPPA) a head refuses access to a record or a 
part of a record, the burden of proof that the record or the part 
falls within one of the specified exemptions in this Act lies upon 
the head. 


FIPPA MFIPPA 


s.53 SUMMARY OF ORDERS/PRIVACY REPORTS s.42 

° Where the head refuses access to a record, or a part of a record, the burden of proof that the 
record or any part falls within an exemption lies upon the head. If a third party appeals the 
head's decision to release a record, the onus falls to the third party. (Orders #3, 49, 65, 80, 
101, 166, 204, P-228, M-10, M-29) 

° The onus to show reasonable expectation of harm is on the head. (Re Workers’ 
Compensation Board and Mitchinson, Assistant Information and _ Privacy 
Commissioner, (1995), 23 O.R. (3d) 31 (Div. Ct.)) 

® FIPPA Page 1 MFIPPA 
s.53 


January 1996 s.42 


FIPPA MFIPPA 
S54 ORDER 5.43 


(1) After all of the evidence for an inquiry has been received, the 
Commissioner shall make an order disposing of the issues raised by 
the appeal. 


(2) Where (FIPPA)/If (MFIPPA) the Commissioner upholds a decision 
of a head that the head may refuse to disclose a record or a part 
of a record, the Commissioner shall not order the head to disclose 
the record or part. 


TERMS AND [FIPPA] \ CONDITIONS 


(3) The Commissioner's order may contain any terms and [FIPPA] \ 
conditions the Commissioner considers appropriate. 


NOTICE OF ORDER 
(4) The Commissioner shall give the appellant and the persons who 


received notice of the appeal under subsection 50(3) (FIPPA) /39(3) 
(MFIPPA) written notice of the order. 


FIPPA MFIPPA 


5.54 


SUMMARY OF ORDERS/PRIVACY REPORTS s.43 


General 


Where the Commission has issued an Order indicating that an exemption claimed by an 
institution does not apply, the institution may charge fees under the Act to the requester 
for access to those records. The Act is based on a user-pay principle and there is a 
mandatory requirement to charges fees [see s.45(1) MFIPPA \s.57(1) FIPPA]. In 
addition, from the perspective of the access system as a whole, a decision that a 
government organization must issue a fee estimate in situations where it reasonably 
believes that the records to which the request will be withheld from disclosure would not 
facilitate the efficient processing of access requests. As a result, where an institution has 
decided not to disclose records that are subject to an access request and the 
Commissioner's office subsequently orders that these records be disclosed, the institution 
has the right to require that the appellant pay the requisite fee before releasing the 
records. In these situations, the institution would not be required to disclose the records 
until the payment was received or the reasonableness of the amount charged is resolved 
in a subsequent appeal. (Order M-372) 


Where the institution has not made any submissions in respect of the exemptions that 
may apply to records in an appeal, the Commission may order the institution to disclose 
the records with severances made regarding the applicable mandatory exemptions. 
(Orders #P-304, M-374) 


The introduction by the head of new or different grounds for refusing access to records at 
the appeal stage will be permitted. It is preferable, however, to set out the grounds in 
full, prior to an appeal. (Orders #15, 22) 


The institution may be asked to provide an affidavit outlining the steps it took to locate 
the requested records. (Orders #58, 59) 


The compliance auditor can conduct a review of the correspondence tracking procedures 
followed in the Minister's office as a result of an appeal. (Order #58) 


In keeping with the policy of the Act, the Commissioner may consider facts that have 
arisen subsequent to the head's decision. The institution is also free to change a decision 
in light of subsequent circumstances. All relevant facts must be considered. (Order 
#67) 


Where an institution failed to provide representations, the Commissioner may order the 
institution to respond by affidavit within 20 days. (Order #92) 
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Where an institution fails to make submissions, the Commission on an appeal will 
consider any relevant information that might be contained in the records themselves. 
(Order #M-77) 


The Commissioner may make an interim Order. (Order #86) 


In circumstances yet to be fully established, the Commissioner has the jurisdiction to 
determine a Charter challenge to the Act during an appeal. (Order #P-254, P-301) 


The Commissioner may defer the final determination of an appeal until he or she receives 
further submissions. (Order #92) 


The Commission may reopen an Order and reconsider the application of exemptions 
where, through oversight, all affected parties had not had an opportunity to make 
submissions. (Order #P-435) 


The Commissioner may order an institution to provide access without a fee charge where 
the institution could not justify a time extension. (Order #P-855) 


Application for Reconsideration 


A tribunal may reconsider a decision it made and its flexibility to do so 1s greater than 
that of a court. See Chandler v. Assn. of Architects (Alta.) (1989), 40 Admin.L.R. 128 
(SCC), Grillas v. Minister of Manpower and Immigration (1972), SCR 577 (SCC), 


Severud v. Canada (Employment and Immigration Commission) (1991), 47 
Admin.L.R. 190 (FCA), Re City of Kingston and Mining and Lands Commissioner 


et al. (1977), 18 OR (2d) 166 (Div.Ct. 


The Information and Privacy Commission has issued a "Policy Statement" concerning 
when reconsideration of a decision may be made. It states as follows: 


There is no express statutory provision in the Acts which permits the Office of the 
Information and Privacy Commissioner (IPC) to reconsider an order. However, it 
is the IPC policy that decision makers may reconsider orders in exceptional 
circumstances. The circumstances in which an order may be reconsidered are 
summarized in this policy statement. 


When an application for reconsideration of an order is received, the order should 
be reconsidered only where: 


1. there is fundamental defect in the adjudication process (for example, 
lack of procedural fairness) or some other jurisdictional defect in the 


order, or; 


2. there is a typographical or other clerical error in the order which has a 
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ss.(2) 


bearing on the decision or where the order does not express the manifest 
intention of the decision maker. 


An order should not be reconsidered simply on the basis that new evidence is 
provided, whether or not that evidence was obtained at the time of the inquiry. 


In this case, the Commission did reconsider an earlier decision in P-612. (Order #P-892) 


Third parties were granted reconsideration where they were not originally notified. 
Consequently a new Notice of Inquiry was sent to the institution and parties involved for 
representations. (Order #M-510) 


The Commissioner has the power to order the head to exercise his or her discretion in 
respect of exemptions. Where the head has not properly considered all the factors, the 
Commissioner may order the head to reconsider his or her exercise of discretion. 
Institutions that do not provide the factors that were considered in the exercise of 
discretion can be ordered to do so. However, the Commission may not interfere with the 
head's exercise of discretion providing it was properly applied. (Orders #52, 56, 58, 92, 
135, 141, 162, 163, 200, 203, 210, P-211, P-220, P-403, P-413, M-71, M-101, M-285, 
M-286, M-297, M-298, M-299, M-370) 


In this case, the Commission ordered the institution to provide further representations as 
to its exercise of discretion where the records dealt with in the closed meeting had been 
published in the newspaper. The Commission ruled that the fact of publication was a 
fundamental factor to be considered in the exercise of discretion and it was not apparent 
that the institution had considered this factor in claiming the exemption. (Order #M- 
273) 


The Commission has the duty to review the decision of an institution to claim a 
discretionary exemption by determining whether the record falls within the discretionary 
exemption. (Order #M-59) 


Where the head has exercised discretion, the Commissioner will look very carefully at 
the manner in which it was done to ensure that it was accomplished in accordance with 
established legal principles. (Orders #200, P-241) 


Where there was nothing to indicate that the discretion was exercised improperly, the 
head's decision will not be disturbed on appeal. (Order #154) 


Where the head was found to have not exercised the discretion properly, he or she was 
ordered to reconsider the exercise of the discretion and to provide written reasons. 
(Orders #170, 195, 199, P-262) 
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The Commission found that the institution had not properly exercised its discretion when 
it refused to disclose a handwritten note to a requester in circumstances where the 
requester had already received a typewritten version that was essentially the same from 
the institution. The institution was ordered to reconsider the exercise of its discretion. 
(Order #P-403) 


Where the decision-making of a delegated head could be perceived as a conflict of 
interest, the Commissioner may order the statutory head (or another person or body 
specifically delegated by the statutory head) to reconsider the exercise of discretion. 
(Order #M-457) 


In this case the records, a legal opinion and background reports and correspondence, were 
between 14 and 21 years old. Given the age of the records the Commission looked very 
carefully at the head's reasons for deciding to withhold the documents. It found that since 
litigation was still pending and the issues remained controversial, the exercise of discretion 
was appropriate (Order #P-944) 


This provision does not authorize the Commission to make an order as to costs. This 
provision must be read in conjunction with s.52(1) [FIPPA] \s.41(1) [MFIPPA] which 
allows the Commission to review decisions of the head. As a result, the terms and 
conditions that may be imposed under this provision must be read in that light. (Order 
#P-604, P-724) 


Where no salary range existed, the Commission ordered an institution to create a salary 
range that was reasonable and to disclose it to the requester. (Orders #M-18, M-102) 


The Commissioner has no power to order that an institution create a record where there is 
no duty to do so. However, it may in certain circumstances be in keeping with the spirit 
and purpose of the Act for an institution to create a record. (Orders #99, and see #17, 
#19 and #196) (See Order #M-18, where the institution was ordered to create a 
record disclosing the salary range of an employee.) 


In this case, the institution did not provide a decision to the appellant regarding access to 
certain records. As a result, the institution was ordered to comply with the requirements 
of the Act and to issue a decision regarding access to the records. (Order #P-451) 


In this case, since the institution gave no information as to how the fee estimates were 
arrived at, the institution was ordered to prepare the records in response to the requests 
without charging any fee for searching and preparing the records. (Order #P-430) 


In this case the Commission referred the matter to the Compliance Branch to deal with an 
alleged privacy breach. (Order #M-510) 
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The Commission has the power to order an institution to provide the appellant with a 
decision letter regarding the appellant’s request for records. In this case the ministry did 
not respond within the 30 days prescribed by the Act , did not request a time extension to 
process the request and did not issue a decision letter. (Order #P-958) 


The Commission may order an institution to provide an appellant with a decision letter 
within 15 days of the Order. (Order #P-958) 


In this case a ministry which did not respond to a request involving approximately 4000 
pages of records within the time frame of the Act was ordered to do so within 15 days of 
the Order without recourse to a time extension. (Order #P-951) 


Where a request for access is frivolous, vexatious and constitutes an abuse of process, the 
Commissioner may impose conditions on the processing of the requester's requests and 
appeals. The conditions imposed in this case were to limit the number of requests during a 
specified time period; thereby, negating the requirement for a head to comply with (a) and 
(b) of this section within 30 days of receiving the request (Order #M-618). 
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FIPPA 
s.55 CONFIDENTIALITY 
Gas) The Commissioner or any 


person acting on behalf of or 
under the direction of the 
Commissioner shall not disclose 
any information that comes to 
their knowledge in the 
performance of their powers, 
duties and functions under this 
or any other Act. 


NOT COMPELLABLE WITNESS 


(2) The Commissioner or any 
person acting on behalf or 
under the direction of the 
Commissioner is not compellable 
to give evidence in a court or 
in a proceeding of a judicial 
nature concerning anything 
coming to their knowledge in 
the exercise or performance of 
a power, duty or function under 
this or any other Act. 


PROCEEDINGS PRIVILEGED 


(3) No proceeding lies against 
the Commissioner or against any 
person acting on behalf or 
under the direction of the 
Commissioner for anything done, 
reported or said in good faith 
in the course of the exercise 
or performance or intended 
exercise or performance of a 
power, duty or function under 
this or any other Act. 


MFIPPA 


No comparable section 


& FIPPA MFIPPA 


s.55 SUMMARY OF ORDERS/PRIVACY REPORTS No comparable 
section 

s.55(1) 

° The reference in this section to "any other Act" includes appeals filed under the municipal 


freedom of information legislation. Consequently, the Commission was precluded from 
providing records in the appeal to a third party's counsel. Third parties in these 
circumstances may make a request to the institution involved in the appeal for the records 
sought. Moreover the Commission noted that it has no obligation to provide it prior 
decisions to parties to an appeal. These were available in the Ontario Government 
Bookstore. (Order #M-430) 
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FIPPA 


s.56 
DELEGATION BY 
COMMISSIONER 

56". st) The Commissioner may 


in writing delegate a power or 
duty granted to or vested in 
the Commissioner to an officer 
or officers employed by the 
Commissioner, except the power 
to delegate under this section, 
subject to such limitations, 
restrictions, conditions and 
requirements as the 
Commissioner may set out in the 
delegation. 


EXCEPTION RE RECORDS 
UNDER S. 12 OR 14 


(2) The Commissioner shall not 
delegate to a person other than 
an assistant commissioner his 
or her power to require a 
record referred to in section 
12 or 14 to be produced and 
examined. 


MFIPPA 
s.44 


DELEGATION 


The Commissioner shall not 
delegate to a person other than 
an Assistant Commissioner his 
or her power to require a 
record referred to in section 8 
to be produced and examined. 


PART V/PART IV 


GENERAL 


FIPPA MFIPPA 
Suey! costs s.45 


(1) Where [FIPPA]) \ If [MFIPPA] no provision is made for a charge 


or fee under any other Act, a head shall require the person who 
makes a request for access to a record to pay, 


(a) a search charge for every hour of manual search required 
in excess of two hours to locate a record; 


(b) the costs of preparing the record for disclosure; 


(c) computer and other costs incurred in docating: 
retrieving, processing and copying a record; and 


(d) shipping costs. 


EXCEPTION, PERSONAL INFORMATION 


(2) Despite subsection (1), a head shall not require an individual 
to pay a fee for access to his or her own personal information. 


ESTIMATE OF COSTS 


(3) The head of an institution shall, before giving access to a 
record, give the person requesting access a reasonable estimate of 
any amount that will be required to be paid under this Act that is 
over $25. 


WAIVER OF PAYMENT 


(4) A head shall waive the payment of all or any part of an amount 
required to be paid under this Act where [FIPPA] \ if [MFIPPA], in 
the head's opinion, it is fair and equitable to do so after 
considering, 


(a) the extent to which the actual cost of processing, 
collecting and copying the record varies from the amount 
of the payment required by subsection (1); 


(b) whether the payment will cause a financial hardship for 
the person requesting the record; 


(c) whether dissemination of the record will benefit public 
health or safety; and 


(d) any other matter prescribed in the regulations. 


REVIEW 
(5) A person who is required to pay a fee under subsection (1) may 
ask the Commissioner to review the amount of the fee or the head's 


decision not to waive the fee. 


DISPOSITION OF PAYMENTS 


(6) The costs provided in this section shall be paid and 
distributed in the manner prescribed in the regulations. 


PART V/PART IV 


GENERAL 
FIPPA MFIPPA 
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General 
° The Act does not mandate a requirement on the part of institutions to keep records in 


such a way as to be able to accommodate any of the myriad of ways in which a request 
for information might be framed. As a result, it is appropriate for institutions to bill 
requesters for search time required because the filing system was not made to 
contemplate the types of records requested. However, it is wise for an institution to 
reassess the manner in which it maintains its records so that they may be retrieved more 
easily and at a minimal cost. (Orders #31, M-166, M-203, M-372, M-549, M-583) 


° The legislative intention to include a "user-pay" principle in the Act is clear. (Orders 
#6, 67, 111, 184, 185, P-264, P-265) 


° This section adopts a "user pay” principle. The fact that an institution has not previously 
charged for similar information does not have a bearing on its decision to charge fees in 
subsequent situations. (Order # M-538) 


° It is "extravagant" to suggest that the amount of fees could operate as a constitutional 
breach (e.g., breaching the right to "freedom of the press"). (Orders #4, 5) 


° This section adopts a "user pay" principle. Even though the manner in which an institution 
files its records may not be the most efficient, the Act does not require an institution to 
keep records in such a way as to accommodate the various ways in which a request for 
information might be framed. (Order #M-546) 


° Where the Commission has issued an Order that an exemption claimed by an institution 
does not apply, the institution may charge fees under the Act to the requester for access 
to those records. From the perspective of the access system as a whole, a decision that a 
government organization must issue a fee estimate in situations where it reasonably 
believes that the records to which the request will be withheld from disclosure would not 
facilitate the efficient processing of access requests. As a result, where an institution has 
decided not to disclose records that are subject to an access request and the 
Commissioner's office subsequently orders that these records be disclosed, the institution 
has the right to require that the appellant pay the requisite fee before releasing the 
records. In these situations, the institution would not be required to disclose the records 
until the payment was received or the reasonableness of the amount charged is resolved 
in a subsequent appeal. (Order M-372) 
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Even though disclosure of trustee expenses was necessary to ensure public accountability 
of trustees, where a board of education showed that it worked constructively with a 
requester to provide access to records, and where the institution offered the requester 
alternative methods to access requested information to reduce costs, and where costs 
were properly explained to the requester, the fee estimate provided by the institution was 
upheld on appeal. (Order # M-538) 


The introductory part of this section was amended on January 1, 1991. At that time the 
word "may" was deleted and the word "shall" substituted. Requests made prior to January 
1, 1991, are dealt with under the former wording. (Orders #P-260, P-264, P-265) 


Under the former wording of this provision, the head had the discretion to charge or not 
charge a fee irrespective of the consideration of a fee waiver. (Orders #4, 6, 7, 31, 55) 
(NB: These Orders were made under the previous wording of this provision where 
the charging of fees was discretionary.) 


If a record is severed, it is appropriate that a requester pay the photocopying costs to view 
the record. (Order #2, P-425, M-163, M-171) 


The maximum that can be charged for photocopying one page is 20 cents and this includes 
the employee cost of feeding the machine. (Orders #184, 185, 260, P-490, M-163, M- 
390, M-576) 


Copying charges could be levied where the requester has chosen pages of the original that 
he or she wishes copied. (Orders #6, 67) 


The institution's decision to charge costs for shipping within the province in order for the 
requester to view a record was upheld. If photocopies are required, applicable charges are 
allowable. The costs of preparing the record are allowable. (Order #67) 


Regarding the calculation of fees, when the institution provided an affidavit detailing the 
search time and the appellant provided no representations, the fee for search was upheld. 
(Order #M-509) 


The Commission authorized a fee estimate based on an estimate that two hours of search 
time would be necessary beyond the two free hours of search. The institution estimated 
there would be 31 inches of records to search through.(Order # P-938) 


Where an institution merely asserts the hour spent without explanation as to what they 
were spent on in relation to the Act, the Commission may order the institution to provide 


the records without a fee. (Order #M-591) 


The introductory words of this section do not, because of s.207(4) of the Education Act, 
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allow a requester to examine the expense accounts of certain school board officials, or the 
vouchers, invoices or other background documents used to prepare an audited annual 
financial report, free of charge. The Education Act provided for disclosure of the "minute 
book, current accounts, and the audited annual financial report," which include statements 
of finances, free of charge; expense accounts are not included in the items listed. Asa 
result, the fee schedule in FIPPA\MFIPPA applied to the records. (Orders #M-166, M- 
171) 


ss.(1)(a) 


An institution may satisfy the Commission that a fee estimate was appropriate by making 
detailed representations as to how its record holdings were kept and as to the impact of a 
reorganization that had recently taken place. Institutions may satisfy the Commission 
that the fees were appropriate by providing an affidavit to establish this. (Orders #P-530, 
M-360, M-376, P-741, M-408, M-410, M-538) 


This provision requires that institutions provide information regarding where the search 
took place, how much time was taken to review each file, the volume of records that 
were involved, whether the "search" time was actually the time expended to "create" the 
record ultimately produced and other circumstances that would enable the Commission to 
determine whether the fee is in accordance with this section. (Orders #P-409, P-462, P- 
491, M-163, P-700, P-696, M-591, P-938) 


Preparing an index is not chargeable as search time. As the Commission noted in its 
publication, "IPC Practices,” an index should be included in an institution's decision 
letter. The time spent preparing an index is a necessary part of an institution's 
obligations in administering the Act. (Order #P-741) 


An institution may not charge for any time expended by an experienced staff person to 
review the results of a search conducted by a temporary individual hired specifically to 
conduct a search. (Order #P-260, P-943) 

Where no indication is made by the institution that the search time is in excess of the two 
hours free search time, it will be assumed that the total time includes the two hours that 


are free. (Order #P-264) 


Where an institution does not provide the Commissioner with evidence of the details of 
the search time, the fee charged may be disallowed. (Orders #P-248, P-438, M-591) 


Search time does not include time spent photocopying the records. (Order #M-301) 


Search time does not include the time it takes an employee to walk from one area in the 
institution to another to locate responsive records. (Order #M-372) 


The time to drive to an off-site storage to retrieve records cannot properly be described as 
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time to conduct a manual search, nor can it be characterized as time to prepare a record 
for disclosure. Unless these costs are invoiced, they cannot be part of the cost 
assessment. (Orders #M-171, M-337) 


° Examining ledger-sized binders of computer sheets to determine whether particular sheets 
are responsive to a request should be calculated as search time rather than preparation 
time because it involves locating and identifying information responsive to a request. 
(Order #M-546) 


° Time spent disassembling binders for photocopying purposes may be included in 
preparation time charges. However, an institution is not allowed to charge for 
"interruption time" - that is, for time that individuals who are processing the request will 
require to attend to other matters. An institution may only charge for time spent actually 
processing a request.(Order #M-546) 


ss.(1)(b) 


° The time spent in making a decision as to the application of an exemption should not be 
included when calculating fees relating to preparation of a record for disclosure. It 1s 
also improper to include time spent for transporting records to a mail room or arranging a 
courier service. The clause should be interpreted narrowly. (Orders #4, 105, P-264, M- 
376, M-408, M-562) 


° Where only a few severances per page are made, two minutes of preparation time per 
page is reasonable. (Orders #184, P-260, P-565) 


° Preparation time does not include the costs of locating the records responsive to the 
request and removing them from one office to another. Where the institution has not 
determined whether the requested records exist, the fee estimates provided cannot be 
established. (Order #M-168) 


° In this case the institution had the capability of producing photographs in-house and 
therefore could not pass the costs of the production of the photograph on to the requester 
by invoice. The Commission ruled that the only costs that could be passed on were those 
involved in preparing the record for disclosure. The Commission found that the fact that 
there is no specific rate in the Regulation for the reproduction of photographs did not 
preclude the institution from charging a fee for this service. (Order #M-236) 


° Preparation time does not include the time taken to actually photocopy a record. Twenty 
cents per page is the maximum amount that may be charged for photocopying and this 
includes the cost of an individual ‘feeding the machine.’ In addition, preparation in this 
section should be read narrowly and it should not include removing staples and 
paperclips, copying the relevant pages and putting them back to the books where they 
originated. Nor should packaging records for shipment, transporting records to the mail 
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room or arranging for courier service be included. However, where special preparation is 
necessary, such as where maps have to be taped together or where records have to be 
removed from cerlox bound volumes, fees for preparation may be appropriate. (Orders 
#M-301, P-490, P-608, 4, M-360, M-372) 


Where 2.5 years of an employee’s expense claim records were requested, an institution 
used a 2 month sample to calculate preparation (severing) costs. The institution also 
indicated that any costs actually incurred above the estimate would be waived, but that if 
the costs were less, only the actual costs would be charged. The Commissioner held that 
the estimate was properly calculated even though some pages may not in fact require any 
severing at all. (Order #M-538) 


ss.(1)(c) 


Where an institution submits that a specific fee is for "reproduction," it must substantiate 
that fee. If it is for copies, then the institution must indicate the number of estimated 
pages, or the rate at which the fee is calculated. Sufficient facts and evidence must be 
provided to enable the Commission to review the costs. (Order #M-103, M-163) 


Where 2.5 years of an employee’s expense claim records were requested, the institution 
used a 3 month sample from the requested period to estimate copying costs. The 
institution also indicated that once the copying was completed, the requester would only 
be billed for the actual cost to a maximum of the amount estimated. The Commissioner 
found the estimate was properly calculated. (Order #M-538) 


ss.(1)(c) and (d) 


ss.(2) 


Preparation and shipping charges can be appropriate if the requester seeks access to 
records at an off-site location. (Orders #6, 7, 8, 67, P-741) 


The fact that a requester lives outside of the municipality where the records are located 
should be a relevant factor in the head's exercise of discretion under s.57(1). Shipping 
charges were appropriate. (Order #8) 


Shipping charges may also be charged to send records to the requester. (Order #P-741) 


The reference in this section to "individual" means a natural person. Had the Legislature 
intended that this provision apply to a corporate entity, even where the information 
pertaining to the business entity may be personal information, then it would have to have 
made this clear. As a result, a corporation would not receive personal information under 
the Act free of charge. (Order #P-741) 

Information in a report that affects only the interests of an individual is not personal 
information where no identifiable information referable to that individual is included in 
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the report. As a result, fees may be charged. (Order #P-245) 


° In view of this provision, an institution cannot charge a requester for access to personal & 
information, even when the requester had several of the records in his/her possession 
prior to making the request. (Order #P-233) 


° Any information which relates directly or indirectly to an individual or a matter which 
involves the individual could be considered personal information for the purposes of a 
request and for determining fees. Thus where the police were asked for all information 
related to a charge laid against an individual, all the information kept in this regard is the 
individual’s personal information even where some of the pages only indirectly relate to 
the individual or his or her matter. (Order #M-514, P-943) 


° In this section, access to personal information should be interpreted as access to records 
as opposed to pages of records containing personal information. An institution was 
ordered not to charge a fee for the fourth page of a four page letter even though that page 
did not contain a reference to the individual.(Order #M-514) 


ss.(3) 

e Fee estimates should be reasonable and, for complex requests, should be based on a 
representative sampling of records, or on advice of experienced employees 
knowledgeable about the records. (Orders #81, 86, 132) 

° Fee estimates should contain a reference to the fee waiver provisions of 
ss.57(4) [MFIPPA ss.45(4)]. (Orders #81, 86) 

° Issuance of a fee estimate suspends the 30-day count until the deposit is received or fees 
are waived. (Orders #81, 86) 

° Where responsive records have been identified for an appeal, the institution may be 
ordered to make a final access decision on the records determined to be responsive in the 
Order, without recourse to a time extension. (Order #M-514) 

° In this case, the institution provided the Commission with an affidavit as the basis for the 
fee estimate to confirm how the search was done. (Order #M-163) 

ss.(4) 

General 

° The party seeking a fee waiver bears the burden of establishing his or her case. By 
simply providing present and projected earnings, an inmate in a place of detention does 
not discharge the burden of proof. (Orders #4, 10, 31, 95, 111, 105, 117, P-264, P-265, 
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P-366, P-425, P-463, M-66, P-530, M-218, P-591, M-220, M-228, M-229, P-608, P- 
698, M-360, P-741) 


When the appellant did not provide representations regarding the justification for a fee 
waiver, it was found that the granting of a waiver would shift an unreasonable burden of 
the cost of access from the appellant to the institution.(Order #M-509) 


The section is an exhaustive list of the matters to be considered in determining if a 
waiver is appropriate. The "public interest" is not one of the factors to be considered. 
(Orders #5, 6, 10, 31, 43, 55, 81, 111, P-700) 


The status of a requester as a Member of the Legislative Assembly is not a factor which 
must be considered in determining whether it is fair and equitable to waive a fee 
respecting an access request. The Act did not recognize this special status as a criteria for 
the waiver of fees. (Order #P-608) 


The requester must raise the matter of a fee waiver. However, a request for a waiver 
need not be explicit. (Orders #4, 5, 10, 30) 


A fee waiver was granted in respect of a request for access to all records relating to a 
County's waste management master plan and a landfill site search. The Commission was 
satisfied that the request involved a matter of public interest and related to a public health 
and safety issue. It was also determined that the request was fair and equitable in that the 
requester had attempted to limit the request by restricting the time period and by offering 
to view the records at the consultant's office. (Order #M-408) 


"In the Head's Opinion" 


The phrase "in the head's opinion" does not mean that the Commissioner does not have 
the power to review an institution's decision not to waive a fee. The Commission may 
confirm or overturn the decision based on whether it is correct given the criteria in 
subsection (4) and the provisions of the Act dealing with the Commission's powers. 
(Orders #P-474, M-166, P-526, P-530, P-566, M-177, P-591, M-220, M-228, M-229, 
P-608, M-252, P-741, P-754, M-408, M-411, M-417, M-429) 


"Fair and Equitable" 


To determine whether a fee estimate is fair and equitable the following factors are 
relevant: 1. the manner in which the institution attempted to respond to the appellant's 
request; 2. whether the institution worked with the appellant to narrow and/or clarify the 
request; 3. whether the institution provided any documentation to the appellant free of 
charge; 4. whether the appellant worked constructively with the institution to narrow the 
scope of the request; 5. whether the request involves a large number of records; 6. 
whether or not the appellant has advanced a compromise solution which would reduce 
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costs, and 7. whether the waiver of the fee would shift an unreasonable burden of the 
cost from the appellant to the institution, such that there would be significant interference 
with the operations of the institution. (Orders #P-741, M-408, M-417) ae 


° The fee estimate established by an institution for access to the expense accounts of 
certain school board officials was not waived in this case. The Commission decided that 
it would not be "fair and equitable" to waive the fee based on the following 
considerations: |. the institution responded in good faith to the requester; 2. the request 
involves a very large volume of records; 3. the requester was not prepared to narrow the 
request but insisted on receiving raw data which required extensive searches and time 
consuming severance procedures; 4. the requester had not advanced a compromise 
solution to reduce costs; 5. the actual cost of producing the record exceeds the fee 
estimate itself and the waiving of the fee would shift an unreasonable burden of the cost 
of access from the appellant to the Board, resulting in significant interference with the 
operations of the board. (Orders #M-166, M-171, P-698) 


° In considering whether a fee waiver would be fair and equitable, the Commission noted 
in this case that the original request was massive both in terms of the subject areas 
addressed and the time periods over which information was sought. The requester only 
narrowed the request minimally and did not, in the Commission's view, work 
constructively with the institution to meaningfully narrow the scope of the request. In 
the result, a fee waiver was not authorized. (Orders #M-220, P-698) 


° The Commission determined that it was not "fair and equitable" to waive a fee of $690 
plus any photocopying costs regarding an access request for expense account records as tad 
well as salary and other payments made to two trustees. Even though the payment could 
result in financial hardship to the requester, the Commission found that it would shift an 
unreasonable burden of the cost of processing the appeal from the requester to the 
institution. The Commission held that the Act was designed to operate on a user-pay 
principle whereby requesters are expected to pay the cost of searching for information 


sought. (Order #M-417) ® 
ss.(4)(b) 
° In requesting a fee waiver, the requester bears the burden of providing the institution 


with adequate information concerning his or her financial position, including assets, 
income, expenses. Where the requester simply states that he or she is on welfare 
assistance and that he or she has child support payments to make, this is not adequate. 
The institution and the Commission must have detailed information concerning assets 
and expenses in support of a fee waiver. (Orders #4, 10, 105, 111, 184, 185, P-425, P- 
463, P-566, M-252) 


° The appellant provided evidence that he has a modest income and that he is the sole 
supporter of two dependents. As a result, the Commission agreed that an expenditure of 
about $1,500 to obtain the records regarding an aboriginal land claim would cause 
financial hardship to the appellant. The Commission considered that the institution had 


e 
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provided the appellant with 1,300 pages of general records free of charge when it could 
have charged a fee. As well, officials of the institution spent many hours talking to the 
appellant about narrowing the request to reduce the fees. In the result, the Commission 
determined that the institution's decision not to waive the fee was based on fair and 
equitable grounds. The institution's decision was upheld. (Order #P-463) 


° In this case, the Commission decided that a payment of $76.50 would not cause financial 
hardship to the requester. The Commission considered that the institution had already 
reduced the fee in consideration of the requester's financial position, that the actual cost 
of processing the records exceeded the initial fee estimate and that the institution must 
balance the obligation to provide access to information with the responsibility to manage 
public funds wisely. (Order #M-177) 


° A rural citizens' group involved in waste management and disposal issues sought a 
waiver of a fee of $437.20 regarding records about a landfill site. The Commission ruled 
that the waiver should be not be granted. It found that in this case there was not 
sufficient evidence of financial hardship to warrant shifting the financial burden from the 
requester to the government and ultimately to the public. The financial resources 
available to the requester at the time of the access request was a significant factor to 
consider. In this case the funds in the bank were sufficient to cover the costs of 
processing the request. (Order #P-526) 


° In this case, the financial statement provided by the requester in support of a fee waiver 
was held by the Commission to be inadequate. It did not contain sufficient 
information/evidence to support a claim for a fee waiver under this section. As a result, 
the institution's decision not to waive the fee was upheld. (Order #P-530) 


° The financial resources of a community group that sought certain environmental 
information were not relevant to this analysis; rather, the financial resources of the 
individuals comprising the group were required to make the determination under this 
provision. (Order #P-698) 


° Non-profit organizations do not automatically qualify for a fee waiver based on financial 
hardship. (Order #111) 


ss.(4)(c) 


° The following factors are relevant to the determination as to whether this provision 1s 
satisfied: 1. whether the subject matter of the record is a matter of public rather than 
private interest; 2. whether the subject matter of the record relates directly to a public 
health or safety issue; 3. whether the dissemination of the record would yield a public 
benefit by a) disclosing a public health or safety concern or b) contributing meaningfully 
to the development of understanding of an important public health or safety issue; 4. the 
probability that the requester will disseminate the contents of the record. In this case, the 
appellant was seeking records that were considered for inclusion in the rehabilitation 
plans for a nuclear generating plant, which were subsequently rejected. The Commission 
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found that the institution should have waived the fee under this provision. It found that 
the safety of the nuclear generating facilities was a matter of considerable importance to 
the general public and that the matters dealt directly with public health and safety. The 
Commission found that the dissemination of the records would be to the public at large 
and that this would contribute to the development of public understanding regarding the 
maintenance of aging nuclear reactors. In deciding to interfere with the head's decision, 
the Commission considered the fact that the appellant narrowed the request with the 
result that the original fee estimate was reduced by 90%. (Orders #P-474, P-463, P- 
608, M-252, P-698, M-356, M-372, P-760, M-403, M-404, M-408, M-411) 


° This provision is discretionary. A waiver is not required if the record contains some 
information relating to health or safety matters. (Orders #2, P-473) 


° This provision requires that there be a public benefit resulting from the disclosure of the 
record in order for the waiver provision to apply. (Order #M-66) 


° Statistical records relating to complaints received by the Psychiatric Patient Advocate 
Office from current or former patients of Queen Street Mental Health Centre that allege 
physical or sexual abuse by staff were disclosed without fee in this case. The institution 
had granted access to certain records and requested the payment of $147 for the 
remainder of the records. The patients’ council which requested the information stated 
that it intended to publish the information in a newsletter. The Commission held that the 
care and safety of vulnerable persons is a public responsibility and of public concern and 
that the records related directly to public health and safety. (Order #P-754) @ 


° While records related to the number of Workers' Compensation Board claims related to 
the use of video display terminals were of public interest, the Commission found that 
insufficient evidence was provided that the dissemination of the records would yield a 
public benefit. It was noted that the issue was already debated publicly and that a 
number of studies had been done on the subject. Consequently, the waiver of the fees 
was denied. (Order #M-403) 


° In this case the Commission did not believe that a waiver applied regarding access to 
records concerning the environmental condition of the site of the new Ministry of Natural 
Resources offices in Peterborough. The disclosure of the record would not yield a public 
benefit because it would neither disclose a public health concern not contribute to the 
development of understanding of an important public health issue. (Order #P-608) 


° In a very broad request where the responsive records have not yet been retrieved and 
their contents cannot be ascertained with any degree of specificity, it is not reasonable to 
conclude that the dissemination of the records would benefit public health or safety. The 
mere fact that the responsive records may contain some information in some way relating 
to health or safety matters is not sufficient to warrant a fee waiver under this provision. 
(Order #P-425) 


© 
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s.57(5) 


In this case, the Commission was not satisfied that dissemination of information 
concerning chemical spills would contribute meaningfully to the development of 
understanding of an important health and safety issue. The requester did not supply any 
evidence respecting his intention or ability to disseminate the records and the 
Commission was not satisfied that these particular records would be disseminated to the 
public. (Order #M-252) 


The burden of establishing the reasonableness of the estimate rests with the institution. 
The institution discharges this burden by providing detailed information as to how the fee 
estimate has been calculated and by producing sufficient evidence to support its claim. 
(Orders #86, P-425, M-103, M-139, M-171, M-301, M-337, M-376, P-741, M-408, M- 
410, M-411) 


One of the ways that an institution may discharge its onus to establish the reasonableness 
of the search 1s to provide an affidavit which outlines the steps taken to calculate the 
search and preparation time, the charges for same and the photocopying costs that 
comprise the fee estimate. (Order #M-337) 
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FIPPA 
s.58 


ANNUAL REPORT 
OF COMMISSIONER 


(1) The Commissioner shall make 
an annual report, in accordance 
with subsection (2), to the 
Speaker of the Assembly who 
shall cause the report to be 
laid before the Assembly if it 
is in session or, if not, at 
the next session. 


CONTENTS OF REPORT 


(2) A report made under 
subsection (1) shall provide a 
comprehensive review of the 
effectiveness of this Act and 
the Municipal Freedom of 
Information and Protection of 
Privacy Act in providing access 
to information and protection 
of personal privacy including, 


(a) a summary of the 
mature and ultimate 


resolutions of 
appeals carried out 
under subsection 


50(1) of this Act 
and under subsection 


39(1) of the 
Municipal Freedom of 
Information and 
Protection of 


Privacy Act; 


(b) an assessment of the 


extent to which 
institutions are 
complying with this 
Act and the 
Municipal Freedom of 
Information and 
Protection of 


Privacy Act; and 


(c) the Commissioner's 
recommendations with 
respect to the 
practices of 


MFIPPA 
No comparable section 


Datta UelaCceurl a rt 


institutions and 
with respect to 
proposed revisions 


CO echi Ss Act, the 
Municipal Freedom of 


Information and 
Protection Ow 
Privacy Act and the 
regulations under 


them. 


FIPPA 
s.59 


The Commissioner may, 


(a) 


(b) 


(c) 


(da) 


(e) 


(£) 


MFIPPA 

POWERS AND DUTIES OF COMMISSIONER s.46 
offer comment on the (a) offer comment on the 
privacy protection privacy protection 
implications of implications of proposed 
proposed legislative programs of institutions; 


schemes or 
government programs; 


after hearing the head, order an institution to, 


(i) cease a (i) cease a collection 
collection practice, practice that contravenes 
and this Act, and 

(Gis de) destroy (ii) destroy collections 
collections of of personal information 
fey GY Se ft @ is) Ey al that contravene this Act; 
information, 


that contravene this 
nC GC. 


in appropriate circumstances, authorize the collection of 
personal information otherwise than directly from the 
individual; 


engage in or commission research into matters affecting 
the carrying out of the purposes of this Act; 


conduct public education programs and provide information 
concerning this Act and the Commissioner's role and 
activities; and 


receive representations from the public concerning the 
operation of this Act. 


FIPPA MFIPPA 
s.59 SUMMARY OF ORDERS/PRIVACY REPORTS s.46 
ss.(b)(ii) 

° Where evidence of an improper collection of personal information arises out of a review into 


a privacy complaint, the Commissioner may recommend that the improperly collected 
personal information be destroyed. (Privacy Investigation Report #190-04) 


° Where a requester who seeks information orally is told that access is denied, he or she 
should also be advised in writing of the right to make a written request under the Act. 
(Privacy Investigation Report #189-59) 
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FIPPA 
s.60 


MFIPPA 
REGULATIONS 5.47 


The Lieutenant Governor in Council may make regulations, 


(a) respecting the procedures for access to original records 
under section 30 (FIPPA)/23 (MFIPPA); 


(b) respecting the 
procedures for 
access to personal 
information under 


subsection 48(3); 


(c)/(b) prescribing the circumstances under which records 
capable of being produced from machine readable 
records are not included in the definition of 
"record" for the purposes of this Act; 

(d)/(c) setting standards for and requiring administrative, 
technical and physical safeguards to ensure the 
security and confidentiality of records and 
personal information under the control of 
institutions; 

(e)/ (da) setting standards for the accuracy and completeness 
of personal information that is under the control 
of an institution; 

(£)/(e) prescribing time periods for the purposes of 
subsection 40(1) (FIPPA)/30(1) (MFIPPA) ; 

(g)/(£) prescribing the payment and allocation of fees 
received under section 57 (FIPPA)/45 (MFIPPA); 

(h) / (g) prescribing matters to be considered in determining 
whether to waive all or part of the costs required 
under section 57 (FIPPA)/45 (MFIPPA); 

(1) designating any (h) designating any agency, 
agency, board, board, commission, 
CGlOemsm 4) S851), 0 ny, corporation or other body 
corporation or other as an institution; 
body as an 
institution and 
designating a head 
for each such 
institution; 


(i) prescribing circumstances 
under which the notice 
under subsection 29(2) is 


(3) 


(k) 


(1) 


not required; 


prescribing conditions relating to the security and 
confidentiality of records used for a research purpose; 


prescribing forms and providing for their use; 
respecting any matter the Lieutenant Governor in Council 


considers necessary to carry out effectively the purposes 
of this Act. 


* FIPPA 
s.61 


MFIPPA 
OFFENCES 5.48 


(1) No person shall, 


(a) 


(b) 


(c) 


(d) 


Ce) 


(f£) 


wilfully disclose personal information in contravention 
ofsthis Act? 


wilfully maintain a personal information bank that 
contravenes this Act; 


make a request under this Act for access to or 
correction of personal information under false pretences; 


wilfully obstruct the Commissioner in the performance of 
his or her functions under this Act; 


wilfully make a false statement to, mislead or attempt to 
mislead the Commissioner in the performance of his or her 
functions under this Act; or 


Wilt yeeslLaiie stom cComplyes with an order of the 
Commissioner. 


PENALTY 


> (2) Every person who contravenes subsection (1) is guilty of an 
offence and on conviction is liable to a fine not exceeding $5,000. 


CONSENT OF ATTORNEY GENERAL 


(3) A prosecution shall not be commenced under clause (1) (da), (e) 
or (f£) without the consent of the Attorney General. 


FIPPA 


MFIPPA 


S.62 DELEGATION OF HEAD'S POWERS 5.49 


(1) A head may in writing delegate a power or duty granted or 


vested in the head 


to an officer or officers of 
the institution 


subject to such 


limitations, 


to an officer or officers of 


the institution or another 
institution 
restrictions, conditions and 


requirements as the head may set out in the delegation. 


PROTECTION FROM CIVIL PROCEEDING 


(2) No action or other proceeding lies against a head, or against 
a person acting on behalf or under the direction of the head, for 
damages resulting from the disclosure or non-disclosure in good 
faith of a record or any part of a record under this Act, or from 
the failure to give a notice required under this Act if reasonable 
care is taken to give the required notice. 


VICARIOUS LIABILITY OF 
CROWN PRESERVED 


(3) Subsection (2) does not by 
reason of subsections 5 (2) and 
(4) of the Proceedings Against 
the Crown Act relieve the Crown 
of liability in respect of a 
tort committed by a person 
mentioned in subsection (2) to 
which it would otherwise be 
subject, and the Crown is 
liable under the Act for any 
such tort in a like manner as 
if subsection (2) had not been 
enacted. 


VICARIOUS LIABILITY OF 
CERTAIN INSTITUTIONS PRESERVED 


(4) Subsection (2) does not 
relieve an institution of 
liability in respect of a tort 
committed by a person mentioned 
in subsection (2) to which it 
would otherwise be subject and 
the institution is liable for 

any such tort ina like manner 
as if subsection (2) had not 
been enacted 


VICARIOUS LIABILITY OF 
INSTITUTIONS PRESERVED 


(3) Subsection (2) does not 
relieve an institution from 
liability in respect of a tort 
committed by a head or a person 
mentioned in subsection (2) to 
which it would otherwise be 
subject and the institution is 
liable for any such tort ina 
like manner as if subsection 
(2) had not been enacted. 


®@ 


FIPPA MFIPPA 


s.62 SUMMARY OF ORDERS/PRIVACY REPORTS s.49 
ss.(1) 
° A delegation of authority from a previous head continues to be effective even after a new 


head has taken over. As well, a delegation that does not refer to named individuals is valid. 
Delegations vest authority in the holder of the office and not the individuals who may 
occupy the office at any given time. (Orders #P-237, P-244) 


° A delegation that permits decision makers to "grant access" but not to "deny access" is not 
sufficient authority to allow the individual with delegated powers to claim an exemption. 
As a result, the institution had not given proper notice under s.26 [FIPPA] \s.19 [MFIPPA] 
and was deemed to have refused access to the records under s.29(4) [FIPPA]\s.22(4) 
[MFIPPA]. (Order #P-333) 


° A delegation that authorized certain staff to grant access to records in part and to apply the 
exemptions in the Act was sufficient to allow the staff to not disclose one document where 
other documents are disclosed. This constitutes a decision to provide partial access which 
is within the delegation. (Order #P-664) 


° Serious defects in a delegation are only grounds for review if they are mandatory within the 
Statutory scheme or if the defects can be shown to result in substantial prejudice. In this 
case, the Minister's use of the popular term for the position of Chairman of the Ontario 
Human Rights Commission; namely, "Chief Commissioner" in his delegation of authority 
is not serious enough to render the delegation ineffective. (Order #P-221) 


° The power to withhold records provided or produced during an inquiry (s.52(9) [FIPPA] \ 
s.41(9) [MFIPPA]) need not be referenced in the delegation of authority under s.62(1) 
[FIPPA] \ s.49(1) [MFIPPA]. (Order #P-586) 


° The delegation of authority ought to contemplate the possibility of conflict of interest and 
provide for alternate decision-makers in those situations. (Order #M-262) 


° Where an institution's head instructed the institution's counsel to sign letters in response to 
a request on his or her behalf, the letters were properly signed and the decisions properly 
made. (Order #P-775) 


° The Act requires access decisions to be made by heads of institutions, or their delegates, and 
does not authorize delegations of this power to anyone other than an officer or officers of 
the same institution or another body which qualifies as an institution under the Act. (Order 
#M-408) 
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FIPPA MFIPPA 
sos ORAL REQUESTS s.50 


(1) Where (FIPPA)/If (MFIPPA) a head may give access to information 
under this Act, nothing in this Act prevents the head from giving 
access to that information in response to an oral request or in the 


absence of a request. 


PRE-EXISTING ACCESS PRESERVED 


(2) This Act shall not be applied to preclude access to information 
that is not personal information and to which access by the public 
was available by custom or practice immediately before this Act 


comes into force [FIPPA] \ the 1st day of January, 1991 [MFIPPA]. 


@ 


FIPPA MFIPPA 


ss.(2) 


SUMMARY OF ORDERS/PRIVACY REPORTS s.50 


In order for it to be determined that access has been provided under the Act in the absence 
of a request, the notice procedures of the Act and the exemptions would have to have been 
observed. (Order #P-274) 


Access under the Act has not been given where an official from an institution allows an 
individual to read a record. In this case the institution allowed the individual to read a 
complaint letter, and later refused the individual access to the letter in response to an access 
request. The intention of the institution is an important factor in determining whether access 
under the Act has been provided. One essential element of intention is whether the institution 
considered the notice requirements of the Act when the individual was allowed to read the 
documents. In order to be provided with access for the purposes of the Act, there must be 
some evidence that the institution has treated the matter as coming under the provisions of 
the Act. (Orders #162, M-180, P-274) 


It was the Commission's view that this section was designed to promote the routine disclosure 
of information other than personal information. (Privacy Investigation Report 193-022M) 


The Commission in a Postscript stated that all government organizations ought to make 
expenditure related information available to the public. This should include information about 
expenses incurred by officials that are reimbursed by the institution. Institutions should find 
ways of providing access to this information that is inexpensive and expeditious. (Order #M- 
583) 


Pre-existing access must be by the public at large. Access to records by the parties to an 
action does not constitute access by the public at large. (Order #178) 


Even though plans and specifications of a maximum security facility were readily disclosed 
prior to the Act coming into force, this section does not operate to require that this practice 
continue. New procedures put in place for security reasons can operate to limit disclosure. 
(Orders #187, P-217) 
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ss.(2) 


SUMMARY OF ORDERS/PRIVACY REPORTS s.50 


In order for it to be determined that access has been provided under the Act in the absence 
of a request, the notice procedures of the Act and the exemptions would have to have been 
observed. (Order #P-274) 


Access under the Act has not been given where an official from an institution allows an 
individual to read a record. In this case the institution allowed the individual to read a 
complaint letter, and later refused the individual access to the letter in response to an access 
request. The intention of the institution is an important factor in determining whether access 
under the Act has been provided. One essential element of intention is whether the institution 
considered the notice requirements of the Act when the individual was allowed to read the 
documents. In order to be provided with access for the purposes of the Act, there must be 
some evidence that the institution has treated the matter as coming under the provisions of 
the Act. (Orders #162, M-180, P-274) 


It was the Commission's view that this section was designed to promote the routine disclosure 
of information other than personal information. (Privacy Investigation Report 193-022M) 


The Commission in a Postscript stated that all government organizations ought to make 
expenditure related information available to the public. This should include information about 
expenses incurred by officials that are reimbursed by the institution. Institutions should find 
ways of providing access to this information that is inexpensive and expeditious. (Order #M- 
583) 


Pre-existing access must be by the public at large. Access to records by the parties to an 
action does not constitute access by the public at large. (Order #178) 


Even though plans and specifications of a maximum security facility were readily disclosed 
prior to the Act coming into force, this section does not operate to require that this practice 
continue. New procedures put in place for security reasons can operate to limit disclosure. 
(Orders #187, P-217) 
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FIPPA MFIPPA 
s.64 CROWN PRIVILEGE/INFORMATION OTHERWISE AVAILABLE s.51 


(1) This Act does not impose any limitation on the information 
otherwise available by law to a party to litigation. 


POWERS OF COURTS AND TRIBUNALS 


(2) This Act does not affect the power of a court or a tribunal to 
compel a witness to testify or compel the production of a document. 


FIPPA MFIPPA 


s.64 SUMMARY OF ORDERS/PRIVACY REPORTS s.51 
General 
° Disclosure of records that are in the custody or control of an institution are governed by 


Ontario's access and privacy legislation. Where there is a conflict between the practice of 
a tribunal and the legislation, the legislation prevails. This section supports this view. 
(Order #53) 


° The existence of codified rules which govern the production of documents in other contexts 
does not necessarily imply that a different method of obtaining documents under this 
legislation is unfair. Had the legislators intended this legislation to exempt all records held 
by government institutions whenever they are involved as a party in a civil action, they could 
have done so through use of specific wording to that effect. The Commission referred to 
Playboy Enterprises Inc. v. Department of Justice [677 F.2d 931 (1982)], heard in the United 
States Court of Appeals, District of Columbia Circuit. In that case, decided under the U.S. 
freedom of information legislation, the government put forward the argument that, because 
its claim of privilege with respect to a certain record had been sustained in discovery 
proceedings in other cases, those determinations should be given weight in the decision as 
to whether the record should be released under the legislation. The Court however, ruled 
that the issues were dissimilar and that exemption from discovery did not mean exemption 
from disclosure under the freedom of information legislation. [Editorial Note: The Freedom 
of Information and Protection of Privacy Act does contain an override in respect of the 
Courts of Justice Act which would allow for non-disclosure of records under this scheme 
where a court has made such an order. (see s.67)] (Orders #48, P-609) 


° The fact that access to information may be provided to an accused charged with a Highway 
Traffic Act offence by the prosecutor as part of pre-trial disclosure does not mean that access 
under this Act should be denied. This Act operates as independent legislation and, without 
explicit exclusion, access under this legislation may also be provided. (Order #M-510) 


° The Commission observed that this section indicates that where access to records are denied 
under the Act, the information may be properly available on discovery or by subpoena. In this 
case, the Commission denied access to a record containing the blood alcohol level of an 
affected party killed in a car accident. This accident also resulted in the death of 2 members 
of the requester’s family. The Commission found that the denial to the requester of the 
affected parties’ blood alcohol level was consistent with the privacy provisions of the Act, 
particularly because the requester had alternative means to access the records. (Order # P- 


945) 
ss.64(1) 
° If an assessment matter proceeds to an appeal before the Assessment Review Board or the 


Ontario Municipal Board, each of these tribunals has the authority to order disclosure to an 
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appellant’s counsel subject to an undertaking of confidentiality. The Commission has ruled 
that access provided under the Act constitutes disclosure to the public at large. (Order #P- 
931) 
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FIPPA 


MFIPPA 


s.65 APPLICATION OF ACT s.52 


[Compare FIPPA, s.69] 


(1) This Act does not apply to 
records placed in the Archives 
of Ontario by or on behalf of a 
person or organization other 
than an institution. 


(2) This Act does not apply to 
a record in respect of a 
patient in a psychiatric 
facility as defined by section 
1 of the Mental Health Act 

where the record, 


(a) is a clinical record 
as defined by 
subsection 35(1) of 
the Mental Health 
Act; or 


(b) contains information 
in respect of the 
history, assessment, 
dei asgGensnObsSeias & 
observation, 
examination, care or 
treatment of the 
patient. 


(3) This Act does not apply to 
notes prepared by or for a 
person presiding in a 
proceeding in a_court of 
Ontario if those notes are 
prepared for that person's 
personal use in connection with 


(1) This Act applies to any 
record in the custody or under 
the control of an institution 
regardless of whether it was 
recorded before or after the 
1st day of January, 1991. 


NON-APPLICATION OF ACT 


(2) This Act does not apply to 
records placed in the archives 
of an institution by or on 
behalf of a person or 
organization other than the 
institution. 


No comparable section 


No comparable section 


the proceeding. 


(4) This Act does not apply to 
anything contained in a judge's 
performance evaluation under 
section 51.11 of the Courts of 
Justice Act or to any 
information collected in 
connection with the evaluation. 


(Courts of Justice Statute Law 
Amendment Act 1994, s.49, to 
be proclaimed. ) 


(5) This Act does not apply to 
a record of the Ontario 
Judicial Council or of the 
Attorney General, if any of the 
following conditions apply: 


1. The Judicial Council or its 
subcommittee has ordered that 
the record or information in 
the record not be disclosed or 
made public. 


2. The Judicial Council has 
otherwise determined that the 
record is confidential. 


3. The record was prepared in 
connection with a meeting or 
hearing of the Judicial Council 
that was not open to the 
public. 


(Courts of Justice Statute Law 
Amendment Act 1994, s.49, to 
be proclaimed. ) 


(6) Subject to subsection (7), 
this Act does not apply to 
records collected, prepared, 
maintained or used by or on 
behalf of an institution in 
relation to any of the 
following: 


ibe Proceedings or anticipated 
proceedings before a court, 
tribunal or other entity 
relating to labour relations or 
to the employment of a person 


(3) Subject to subsection (4), 
this Act does not apply to 
records collected, prepared, 
maintained or used by or on 
behalf of an institution in 
relation to any of the 
following: 


lve Proceedings or anticipated 
proceedings before a court, 
tribunal or other entity 
relating to labour relations or 
to the employment of a person 


by the institution. 


Ze Negotiations or 
anticipated negotiations 
relating to labour relations or 
to the employment of a person 
by the institution between the 
institution and a person, 
bargaining agent or party toa 
proceeding or an anticipated 
proceeding. 


ae Meetings, consultations, 
discussions or communications 
about labour relations or 
employment-related matters in 
which the institution has an 
interest. 


(7) This Act applies to the 
following records: 


La An agreement between an 
institution and a trade union. 


ie An agreement between an 
institution and one or more 
employees which ends a 
proceeding before a court, 
tribunal or other entity 
relating to labour relations or 
to employment-related matters. 


Sie An agreement between an 
institution and one or more 
employees resulting from 


negotiations about employment- 
related matters between the 
institution and the employee or 
employees. 


4. An expense account 
submitted by an employee of an 
institution to that institution 
for the purpose of seeking 
reimbursement for expenses 
incurred by the employee in his 
or her employment. 


by the institution. 


2 Negotiations eis 
anticipated negotiations 
relating to labour relations or 
to the employment of a person 
by the institution between the 
institution and a person, 
bargaining agent or party toa 
proceeding or an anticipated 
proceeding. 


Bi. Meetings, consultations, 
discussions or communications 
about labour relations or 
employment-related matters in 
which the institution has an 
interest. 


(4) This Act applies to the 
following records: 


te An agreement between an 
institution and a trade union. 


2 An agreement between an 
institution and one or more 
employees which ends a 
proceeding before a court, 
tribunal or other entity 
relating to labour relations or 
to employment-related matters. 


35 An agreement between an 
institution and one or more 
employees resulting from 


negotiations about employment- 
related matters between the 
institution and the employee or 
employees. 


4. An expense account 
submitted by an employee of an 
institution to that institution 
for the purpose of seeking 
reimbursement for expenses 
incurred by the employee in his 
or her employment. 


® 


FIPPA MFIPPA 


s.65 SUMMARY OF ORDERS/PRIVACY REPORTS No comparable 
section 

s.65(2) 

° The words "this Act does not apply" do not mean that the Commission does not have a role 


to play in the determination of whether records covered by this provision are outside of the 
legislation. Section 1(a)(i11) of the Act provides that one of the purposes of the Act is to 
provide a right of access to information in accordance with the principle that decisions on the 
disclosure of government information should be reviewed independently of government. 
While s.65(2) can apply only to the records that fall within the scope of that section, the 
legislature intended that the threshold issue of whether or not records fall within the scope 
of this provision be determined by the Commission. However, the Divisional Court held that 
any determination about whether a record 1s a 'clinical record’ is reviewable on a standard of 
correctness. [The Court referred to Re Morgan et al. and Windsor RCSS Board (1979), 112 
DLR (3d) 163 (Ont.Div.Ct.), Langlois v. Minister of Justice of Quebec (1984), 9 DLR (4th) 
321 (SCC), Jacmain v. AG Canada (1977), 81 DLR (3d) 1 (SCC)] (Order #P-623, affirmed 
by the Divisional Court in Ministry of Health v. Information and Privacy Commission, 
June 29, 1994.) 


ss.(2)(a) 


° This provision has two functions: to acknowledge the extra sensitivity of records related to 
psychiatric patients, and to recognize the separate access and privacy scheme for psychiatric 
patient records under the Mental Health Act. (Orders #P-374, P-402) 


° Records contained in a clinical file of a patient in a psychiatric facility are "clinical records." 
(Orders #P-215, P-775) 


° Daily assessment sheets used in Ministry of Health psychiatric facilities are "clinical records" 
under this subsection. In making this determination, the Commissioner referenced the Gould 
Medical Dictionary definition of clinical records, which stated that clinical records includes 
"forms used by a physician, clinic or hospital to record medical history, physical exams, lab 
findings, diagnoses and similar records." (Privacy Investigation Reports #190-48, 49, 50, 


51,52, 56) 

° In order for this provision to apply, it must be in respect of a psychiatric patient, and it must 
be a "clinical record" as defined in section 35(1) of the Mental Health Act. (Orders #P-389, 
P-402) 

° The fact that a record discloses a name of a resident of a mental health centre does not mean 


that it is a "clinical record." Records that were not compiled in a psychiatric facility cannot 
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be classified as a "clinical record" as it is defined in the Mental Health Act. (Orders #P-387, 
P-402) 


° Once clinical records are copied and provided to the Criminal Code Review Board for a 
different, non-clinical purpose, the appellant's annual review by the board, the records are no 
longer clinical records. The board is not part of the clinical team involved in the treatment 
of the appellant, rather its function is more custodial in nature and its control over these 
records is not for a clinical purpose. Similarly, records created by the board are not "clinical 
records." (Orders #P-775, P-820) 


° The Commission found that tape recordings of hearings held by the Criminal Code Review 
Board which contained evidence presented by hospital staff concerning doctors’ reports and 
the treatment and prognosis of a patient as referred to in this provision were not "clinical 
records" under this section. The evidence recorded on tape, consistent with Order P-775, 
was not tendered at the hearing for a clinical purpose. (Order #P-820) 


s.65(2)(b) [FIPPA] 


° This provision is distinct from s.65(2)(a) [FIPPA] and should be read restrictively, given the 
purposes of the Act. In order for a record to fall within the scope of this section it must 
contain the types of information listed in the section, it must be in respect of a psychiatric 
patient, and it must have a clinical purpose, nature or value. Records created by psychiatric 
patient advocates are not the type of records envisaged by this section. (Orders #P-374, P- 
402, P-667) 


° In order to satisfy this provision, an institution must establish that the reason for having the 
records in its custody or control has a clinical purpose, nature or value. The fact that the 
original purpose was clinical does not necessarily mean that the reason it is kept by the 
institution at the time of the request is consistent with its original purpose. Clinical records 
maintained by a psychiatric facility lose their status as "clinical records" when they, or copies 
of them, leave the facility and are used by another institution for a different non-clinical 
purpose. (Orders #P-389, P-402, P-775) 


° A copy of a clinical record that is kept in a ministry and not in the psychiatric facility where 
it was created is not a "clinical record" under s.65(2)(a). It 1s also not exempt under 
s.65(2)(b) in this instance because it has been removed from the clinical setting and is being 
maintained by the Ministry of Community and Social Services for a non-clinical purpose. 
(Order #P-389) 


° Where the information was created by a policy analyst to inform the legal services branch of 
certain complaints regarding individual psychiatric patients, it has no clinical purpose and is 
not covered by this provision. (Order #P-402) 
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e 


The Commission ruled that a memorandum prepared by the Director of the Rehabilitation 
Unit at the Oak Ridge Division, Penetanguishene Mental Health Centre, for information 
purposes relating to litigation, did not have a clinical purpose or value even though it 
contained information about four patients at the centre and about programs in use at the 
facility. Similarly, records concerning discussions between counsel as to the relevance to the 
litigation of clinical records of a number of patients were also not covered by this provision 
since the records have no "clinical purpose, nature or value." (Order #P-667) 


s.65(3) [FIPPA] 


Where a judge's notes are provided to another party, such as a police officer, they would 
cease to be employed for the personal use of the judge and would therefore not be covered 
by this section. (Order #M-127) 
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FIPPA 
S.66 


Any, right 
exercised, 


(a) 


(b) 


Cc) 


MFIPPA 
EXERCISE OF RIGHTS OF DECEASED, ETC., PERSONS s.54 


or power conferred on an individual by this Act may be 


where (FIPPA)/if (MFIPPA) the individual is deceased, by 
the individual's personal representative if exercise of 
the right or power relates to the administration of the 
individual's estate; 


by the individual's attorney under a continuing power of 
attorney, the individual's attorney under a validated 
power of attorney for personal care, the individual's 
guardian of the person, or the individual's guardian of 
property; and 


where (FIPPA)/if (MFIPPA) the individual is less than 
sixteen years of age, by a person who has lawful custody 
of the individual. 


® 


‘s 


FIPPA MFIPPA 


s.66 SUMMARY OF ORDERS/PRIVACY REPORTS s.54 
Ss.(a) 
° The term "personal representative" means an executor, an administrator or an administrator 


with the will annexed as defined in the Estates Administration Act. Evidence such as letters 
probate, letters of administration or ancillary letters probate under the seal of the proper 
court would have to be produced to establish this. (Orders #P-294, M-205, M-206, M-243, 
P-679, M-384, M-400 and see also M-50, M-51 where despite the fact that this section 
was not satisfied, the records were accessible in the balancing of factors under the 
personal information exemption. However, where the information is sensitive, it may 
not be disclosed in the weighing of factors. (Order #P-679) Where the records are 
subject to the presumed invasion provisions in the personal information exemption, the 
records may not be disclosed to a family member etc., see Order M-283) 


° In order for the personal representative of a deceased to exercise a right or power of the 
deceased, the exercise of the right or power must relate to the administration of the estate. 
As a result, the rights of the representative are narrower than the rights of the deceased. The 
representative's rights include records relating to the financial matters of the estate to the 
extent that they are necessary to wind up the estate. In these cases, this provision did not 
entitle a representative to access sensitive personal information about allegations made 
against the deceased, which may have been relevant to determining potential causes of action 
for or against the estate. In M-400 the Commission found that s.38 of the Trustee Act 
precluded an administrator from suing on behalf of a deceased's estate for the wrongful death 
of the deceased. Consequently, the Commission held that any damages that may result from 
a lawsuit would not form part of the assets of the estate of the deceased and would not relate 
to the administration of the estate. (Orders #M-205, M-206, M-243, M-400, M-426) 


° The rights of a personal representative under this provision are narrower than the rights of 
the deceased person. The phrase 'relates to the administration of the individual's estate’ 
should be interpreted narrowly to include only records which the personal representative 
requires in order to wind up the estate. The Commission held that this provision did not 
authorize a wife to obtain photographs held by the police related to the death of her husband 
even though the wife was, by her husband's will, the executrix of the estate. (Order #M- 
384) 


° The personal representative of a deceased was unable to establish that the information held 
by the police concerning criminal investigations that had been undertaken against the 
deceased were related to the administration of individual's estate. This was so even though 
the estate and a production company had agreed to produce a documentary film based on the 
life of the deceased. The Commission found that the personal representative of the deceased 
did not need the records to wind up the estate as the records did not involve the gathering 
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ss.(C) 


in of assets and paying out of debts of the estate. (Order #M-426) 


Order #M-100 is an example of a case in which access to the personal information of two 
students, who were under the age of 16, was provided to the custodial parent by a school 
board. The disclosure in this context was approved of by the Commission. 


Where a divorce decree indicates that a parent does not have lawful custody of a child, this 
provision does not apply. As a result, the institution may consider disclosure in the 
balancing of factors under the exemption for personal information. (Order #M-104) 


This provision was not considered where a parent wanted access to his child's psychiatric 
records because the child was an adult at the time of the request and was therefore capable 
of consenting to the disclosure. (Order #P-455) 


In this case the custodial parent, a father, did not obtain access to records concerning his 14- 
year-old son under this provision. The records contained very sensitive information 
concerning records created as a result of a custody and child protection dispute between the 
parent and his former spouse. The Commission ruled that the parent cannot use this section 
to obtain records to meet his personal objectives and not those of his child. It was 
determined that disclosure of the sensitive information would not be in the best interests of 
the child. In this regard, the Commission found that the disclosures under this provision 
were required to be on behalf of the child and in the interests of the child and not for 
collateral interests. (Order #P-673) 
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e 


ad 


FIPPA 


MFIPPA 


S.67 CONFLICT WITH OTHER ACT/OTHER ACTS s.53 


(1) This Act prevails over a confidentiality provision in any other 


Act unless 


subsection (2) or the other Act 
specifically provides 
otherwise. 


the other Act or this Act 
specifically provides 
otherwise. 


(2) The following confidentiality provisions prevail over this Act: 


1a Subsection 53(1) of the 
Assessment Act. 


@e s.53(1) of the Assessment Act 
deals with records derived in 
the course of determining the 
value of real property and what 
assessment should be made. 


2. Subsections 45(8), (9) and 
(10), 54(4) and (5), 74(5), 
75(6), 76(11) and 116(6) and 
section 165 of the Child and 
Family Services Act. 


@® These provisions deal with 


chilay” protection | proceeding 
records, the child-abuse 
register, secure treatment 


program records and adoption 
records: 


oh Subsection 77(6) of the 


Colleges Collective Bargaining 
Act. 


e This section deals with 
records regarding membership in 
employee organizations. 


4. Section 10 of the Commodity 
Futures Act. 


@ | This section. “deals” with 
records obtained sag 
investigations under the 


ommodity Futures Act. 


cre Section 105 of the 
Municipal Elections Act. 


@.Thiseasection deals whth-the 
Gontents. of the ballot box .<in 
the custody of the Clerk. 


2. Subsection 53(1) of the 
Assessment Act. 


6. Subsection 137(2) of the 
Courts of Justice Act. 


® This section deals with civil 
proceeding records which a 
court has ordered to be treated 
as confidential, sealed or not 
form part Ob swthe publscsrecord. 


ve Subsection 113(1) of the 
Labour Relations Act. 


® This sectionsdeals with union 
membership records. 


8. Subsection 32(4) of the Pay 
Equity Act. 


e This section deals with 
records about employees or 
groups of employees who wish 
anonymsey- ele ene, Course vor 
proceedings under the Act. 


8.1 Subsection 28.38(2) of the 
Public Service Act. 


® This section deals with 
investigation files regarding 
whistleblowing protection. 


9. Section 14 of the 
Securities Act. 


e This section deals with 
confidentiality of records 
derived from investigations 
under the Securities Act. 


abaly Subsection 4(2) of the 
Statistics Act. 


@e This section deals with 
confidentiality provided for 
answers to questionnaires. 


ie Subsection 28(2) of the 
Vital Statistics Act. 


® This” “section “deals. (with 
adoption records. 


12. Section 40.1 of the 


Occupational Health and Safety 
Act. 


@® This section deals with trade 
secret information about 
hazardous materials used in the 
workplace. 


[NOTE: Sections 32(3) and 34(3) 
of the Advocacy Act, S.O. 1992, 
ce20; state that the 
confidentiality clauses dealing 
with the advocates' case files 
of individual vulnerable 
persons prevail over FIPPA. 
This however is not noted in 
FIPPA.] 


FIPPA MFIPPA 


5.67 


ss.(1) 


SUMMARY OF ORDERS/PRIVACY REPORTS s.53 


Orders #9, 15, 18, 21, 23, 25, 26, 32, 42, 51, 54, 62, 63, 83, 84, 88, 92, 96, 114 and 115 were 
decided under the former wording of s. 67(1) where confidentiality clauses operated as 
exemptions until January 1, 1990. They contain the section numbers referrable to the pre- 
R.S.O. 1990 statutes. 


ss.(2) 


The Commissioner is obliged to determine whether the provision is a "confidentiality 
provision" and to examine the record to determine whether it falls within the terms of the 
provision. (Orders #9, 18, 51, 54) 


The confidentiality clause in s.25 of the Mortgage Brokers Act is ineffective given this 
proviston. As a result, the disclosure of personal information to police officers for a law 
enforcement purpose is governed by s.42 [FIPPA] \ s.32 [MFIPPA]. (R. v. Falloncrest 
Financial Corporation and others, Ontario Supreme Court, November 8, 1990, 
unreported) 


This provision contains a list of the confidentiality provisions that override the Act. The fact 
that the records at issue in an appeal may be recognized as "privileged" in labour relations 
jurisprudence is not relevant where that privilege is not codified in one of the exemptions 
in the Act, or in this provision. (Order #P-441) 


A record that contains information that would reveal information that is subject to a 
confidentiality clause is also confidential. (Order #P-353) 


Order P-325 contains an example of a record that is not disclosed based on the 
confidentiality clause in the Child and Family Services Act, which overrides FIPPA. 


The confidentiality override in s.32(4) of the Pay Equity Act applies where on the 
"Application for Review Services" form, the employee or employee group indicates that they 
do not wish their identity to be known to the employer. (Order #P-653) 


The confidentiality clause in s.53(1) of the Assessment Act was found to apply to actual 
rental information on properties used for comparative assessment purposes. The rents in this 
case was information provided to an assessor under s.53(1), relating to the value of the 
property and therefore to the assessment of the property--was not included in the assessment 
roll and was not disclosed to any other person who was entitled to that information. 
Moreover, the information was the actual rents for specified properties and it therefore 
related directly to actual income. (Order #P-680) 
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Section 53(1) of the Assessment Act only applies to information furnished to, or acquired 
by, an assessor which relates to individual properties. The protection afforded by section 
53(1) does not extend to the general rules by which different classes of property are 
assessed. (Order #P-691) 


To be covered by the confidentiality provision in s.53(1) of the Assessment Act, four 
requirements must be satisfied: (1) the information must not be required to be entered on 
the assessment roll, (2) the information must have been acquired by or furnished to an 
assessor in the course of his duties under s. 10 or 11 of the Assessment Act, (3) the 
information must relate in some way to the determination of the value of any real property 
or the amount of assessment thereof or to the determination of the amount of any business 
assessment, (4) the information is not being disclosed to any other person entitled in the 
course of that person's duties to acquire or have access to the information. Information that 
was acquired by an assessor from a Registry or Land Titles Office is not acquired under 
sections 10 or 11 of the Assessment Act and therefore does not fall under the confidentiality 
provision in s. 53(1) of the Assessment Act.(Order #P-912) 


S. 108 of the Police Services Act does not prevail over MFIPPA. (Order #M-459) 


The confidentiality clause in section 53(1) of the Assessment Act was found to apply to 
information related to the calculation of assessments that were obtained by the assessor by 
visiting the property. The information described the method by which the assessed values of 
the properties were calculated. (Order #P-957) 


A record falls under the confidentiality clause envisaged by s.53(1) of the Assessment Act 
where the release of that document would either (1) reveal the information actually obtained 
by or supplied to the assessor or (2) permit the drawing of accurate inferences about the 
information which was actually obtained or supplied in this fashion (Order #P-931) 


The Commission does not have the authority to use the disclosure provision of s.53(3) of the 


Assessment Act to override the application of the confidentiality clause of s.53(1) of the 
Assessment Act. Only an assessor has this discretion.(Order #P-931) 
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s.68 REVIEW OF THIS ACT 5.55 


The Standing Committee on the Legislative Assembly shall, 
on or before the 1st day of before the ist day of January, 


January, 1991, 1994, 


undertake a comprehensive review of this Act and shall, within one 
year after beginning that review, make recommendations to the 
Legislative Assembly regarding amendments to this Act. 


FIPPA MFIPPA 
5.69 APPLICATION No comparable section 


This Act applies to any record [Compare MFIPPA s.52(1)] 
in the custody or under the 

control of an institution 

regardless of whether it was 

recorded before or after this 

Act comes into force. 


FIPPA MFIPPA 
s.69 SUMMARY OF ORDERS/PRIVACY REPORTS 


° This provision recognizes that, although different requirements concerning the disclosure 
of records may have been imposed under earlier legislation, once the Act came into force 
these records are subject to the Act. (Order #P-239) 
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 ) FIPPA MFIPPA 
s.70 CROWN BOUND No comparable section 


This Act binds the Crown. 


Pip PA Ve Mel PPA 


AMALGAMATED REGULATIONS 


REGULATIONS 


FIPPA 
O.Reg 459 


S.1 In this Regulation, 


"Archives" means the 
Archives of Ontario. 


An institution may dispose 
of personal information 
only by transferring it to 
the Archives or by 
destroying it. 


Where personal information 
is in the custody or under 
the control of an 
institution, no person 
shall destroy it without 
the authorization of the 
head. 


(1) Every head shall 
ensure that all reasonable 
steps are taken to protect 
the security and 
confidentiality of 
personal information that 
is to be destroyed, 
including protecting its 
security and 
confidentiality during its 
storage, transportation, 
handling and destruction. 


(2) Every head shall 
ensure that all reasonable 
steps are taken to protect 
the security and 
confidentiality of 
personal information that 
is to be transferred to 
the Archives, including 
protecting its security 
and confidentiality during 
its storage, trans- 
portation and handling. 


(3) In determining whether 
all reasonable steps are 
taken under subsection (1) 


MFIPPA 


No comparable regulation 


or (2), the head shall 
consider the nature of the 
personal information to be 
destroyed or transferred. 


Every head shall take all 
reasonable steps to ensure 
that when personal 
information is to be 
destroyed, it is destroyed 
in such a way that it 
cannot be reconstructed or 
retrieved. 


(1) Every head of an 
institution shall ensure 
that the institution 
Maintains a disposal 
record setting out what 
personal information has 
been destroyed or 
transferred to the 
Archives and the date of 
that destruction or 
transfer. 


(2) The head shall ensure 
that the disposal record 
maintained under 
subsection (1) does not 
contain personal 
information. 


FIPPA MFIPPA 
O.Reg. 460 O.Reg.823 


S.1 (1) The agencies, boards, No comparable section 
commissions, corporations 
and other bodies listed in 
Column 1 of the Schedule 
are designated as 
institutions. 


(2) The person occupying 
the position listed in 
Column 2 of the Schedule 
opposite to each 
institution listed in 
Column 1 is designated as 
the head of that 
institution. 


FIPPA MFIPPA 
S.2 s.1 


A record capable of being produced from machine readable 
records is not included in the definition of "record" for the 
purposes of the Act if the process of producing it would 
unreasonably interfere with the operations of an institution. 


> FIPPA MFIPPA 


s.2 SUMMARY OF ORDERS/PRIVACY REPORTS s.1 

° "Unreasonable interference" must be decided on a case-by-case basis. It is clear that the 
section is intended to impose limits on the institution's responsibility to create a new record. 
(Order #50) 
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FIPPA 


MFIPPA 
s.3 


s.2 


(1) A head who provides access to an original record must ensure 
the security of the record. 


(2) A head may require that a person who is granted access to an 


original record examine it at premises operated by the 
institution. 


(3) A head shall verify the identity of a person seeking access 


to his or her own personal information before giving the person 
access to it. 


> 


FIPPA MFIPPA 
s.3 SUMMARY OF ORDERS/PRIVACY REPORTS s.2 
ss.(2) 


ss.(3) 


s.3 


The head of an institution and other senior officials of an institution do not have a right under 
this provision to review personal information about requesters (including the requester's 
names) as part of a review of the amount of time spent by the institution in responding to 
access and requests. (Privacy Investigation Report #191-43M) 


Where an individual purports to act as an agent under this section, the Commission must 
balance the right of the individual to be represented by an agent with the institution's 
obligation under s.3(3) of Regulation 460 [FIPPA] \ s.2(3) Regulation 823 [MFIPPA] to 
verify the identity of an individual seeking access to his or her personal information and 
whether or not the agent is properly authorized to obtain such information. If proper 
authorization cannot be obtained, the institution may either notify the individual whose 
personal information is at issue and provide him or her with an opportunity to provide 
representations prior to any decision regarding disclosure of the records or may deal with the 
validity of the authorizations as a preliminary matter. In determining whether the institution 
acted reasonably in refusing to accept certain authorizations, the following factors are 
relevant: whether the personal information is very sensitive, whether the authorizations 
preclude the institution from verifying the consent and whether or not the individuals who 
have allegedly consented have responded to the request for verification made by the 
institution. Special care would be taken where personal information is being requested about 
the treatment of vulnerable individuals. Institutions should not assume that requests for 
personal information by agents are invalid; rather, they should discuss the matter with the 
individuals involved before determining whether or not to accept the authorizations. (Orders 
#P-533, M-71, P-455) 
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FIPPA MFIPPA 
s.4 s.3 


(1) Every head shall ensure that reasonable measures to 

prevent unauthorized access to the records in his or her 
institution are defined, documented and put in place, taking into 
account the nature of the records to be protected. 


(2) Every head shall ensure that only those individuals who need 
a record for the performance of their duties shall have access to 
Tht 


(3) Every head shall ensure that reasonable measures to protect 
the records in his or her institution from inadvertent 
destruction or damage are defined, documented and put in place, 
taking into account the nature of the records to be protected. 


= FIPPA 


No comparable section 


MFIPPA 
s.4 


(1) An institution is not 
required to give notice of the 
collection of personal 
information to an individual 
to whom it relates if the head 
complies with subsection (2) 
and if, 


(a) providing notice would 
frustrate the purpose 
of the collection; 


(b) providing notice might 
result in an 
unjustifiable invasion 
of another 
individual's privacy; 
or 


(c) the collection is for 
the purpose of 
determining 
suitability or 
eligibility for an 
award or honour. 


(2) For the purpose of 
subsection (1), the head shall 
make available for public 
inspection a statement 
describing the purpose of the 
collection of personal 
information and the reason 
that notice has not been 
given. 


FIPPA MFIPPA 
No comparable SUMMARY OF ORDERS/PRIVACY REPORTS s.4 


section 


ss.(1) 


In this case, the institution had hired a private investigator to investigate one of its 
employees who was allegedly working at another full-time job concurrent with employment 
with the institution. When the institution collected personal information about the employee, 
it did not give the requisite notice because the provision of notice would frustrate the 
purpose of the collection. The Commission agreed that this was the case, but noted that the 
institution may only rely on clause 4(1)(a) [MFIPPA] if it complied with s.4(2) [MFIPPA] 
of the same regulation. Subsection 4(2) [MFIPPA] requires that the public statement 
describing the purpose of the collection be made concurrently with the collection. Where 
this is not done, the notice provision is not complied with. (Privacy Investigation Report 
#192-55M) 


"Reasonable measures" to prevent unauthorized access to records may include implementing 
measures to protect the confidentiality of personal information transmitted through fax 
machines as recommended by the Commission in "Guidelines on Facsimile Transmission 
Security". (Privacy Investigation Report #194-067P) 
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FIPPA 
s.5 


(1) Personal information that 
has been used by an 
institution shall be retained 
by the institution for at 
least one year after use 


unless the individual to whom 
the information relates 
consents to its earlier 
disposal. 


(2) For the purposes of 
subsection (1), the minimum 
period of retention of 
personal information that is 
contained ina 
telecommunication logger tape 
in the custody or under the 
control of the Ontario 
Provincial Police is 45 days 
rather than one year. 


MFIPPA 
s.5 


Personal information that has 
been used by an institution 
shall be retained by the 
institution for the shorter of 
one year after use or the 
period set out in a by-law or 
resolution made by the 
institution or made by another 
institution affecting the 
institution, unless the 
individual to whom the 
information relates consents 
to its earlier disposal. 


FIPPA MFIPPA 
s.6 S.6 


The following are the fees that shall be charged for the 
purposes of subsection 57(1) (FIPPA)/45(1) (MFIPPA) of the Act: 


1. For photocopies and computer printouts, 20 cents per 
page. 


2. For floppy disks, $10 for each disk. 


3. For manually searching for a record after two hours have 
been spent searching, $7.50 for each fifteen minutes 
spent by any person. 


4. For preparing a record for disclosure, including severing 
a part of the record, $7.50 for each fifteen minutes 
spent by any person. 


5. For developing a computer program or other method of 
producing a record from machine readable record, $15 for 
each fifteen minutes spent by any person. 


6. For any costs, including computer costs, incurred by the 
institution in locating, retrieving, processing and 
copying the record if those costs are specified in an 
invoice received by the institution. 


FIPPA MFIPPA 
S.6 SUMMARY OF ORDERS/PRIVACY REPORTS S.6 


° The fees to be charged are those in force at the time of the request. Therefore where the 
request was made prior to January 1, 1991, when the fee schedule was amended, this new 
provision does not apply. (Orders #P-260, P-264, P-265) 


Para. 1 


° Twenty cents per page 1s the maximum amount that may be charged for photocopying and 
this includes the cost of feeding the machine. As a result, the institution may not charge for 
the time to photocopy the records within the calculation of preparation time. (Orders #184, 
185, M-163, M-218) 


° It is permissible for an institution to charge a fee for the time spent severing a record, as 
preparation, and then 20 cents per page for photocopying costs. (Order #P-260) 


Para. 3 


° Examining ledger-sized binders of computer sheets to determine whether particular sheets 
are responsive to a request should be calculated as search time rather than preparation time 
because it involves locating and identifying information responsive to a request. (Order #M- 


546) 
Para. 4 
° An institution may charge for the time it takes to sever records for disclosure. In this case, 


the Commission approved the fee of 50 cents per page based on the estimate of 1 minute per 
page for severing. (Order #M-163) 


° Time spent disassembling binders for photocopying purposes may be included in preparation 
time charges. However, an institution is not allowed to charge for "interruption time" - that 
is, for time that individuals who are processing the request will require to attend to other 
matters. An institution may only charge for time spent actually processing a request.(Order 
#M-546) 


Parass 


° In this case, the institution estimated the fee to develop a special computer program in order 
to produce the record in the form requested. The institution calculated its computer costs 
in the same manner as if a manual search would have taken place. This calculation benefited 
the requester because manual searches are chargeable at a lower rate. The time for 
computerized search includes the time required to modify the data base in order to produce 
severed copies of the records on computer. In the result, the fee estimate was approved by 
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the Commission. (Order #M-163) 


° In this case the institution had the capability of producing photographs in-house and a 
therefore could not pass the costs of the production of the photograph on to the requester by 
invoice. The Commission ruled that the only costs of the that could be passed on were those 
involved in preparing the record for disclosure. The Commission found that because there 
is no specific rate in the Regulation for the reproduction of photographs, did not preclude 
the institution from charging a fee for this service. (Order #M-236) 

Para.6 


° The institution may not estimate the costs that may be payable by invoice; the invoice must 
be obtained in order to bill for this. (Order #P-741) 


@ 
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FIPPA MFIPPA 
s.7 S.7 


(1) If a head gives a person an estimate of an amount payable 
under the Act and that estimate is $25 or more, the head may 
require the person to pay a deposit equal to 50 per cent of the 
estimate before completing the request. 


(2) A head shall refund any amount paid under subsection (1) that 
is subsequently waived. 


® FIPPA MFIPPA 
Sof SUMMARY OF ORDERS/PRIVACY REPORTS s.7 


° Fee estimates for complex requests should be accompanied by an "interim" notice that 
indicates the likelihood of obtaining access. The fee estimate must be based on a reasonable 
understanding of the costs involved in providing access. (Order #81) 
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FIPPA MFIPPA 
s.8 s.8 


The following are prescribed as matter for a 
head to consider in deciding whether to waive all or part of a 
payment required to be made under the Act: 


1. Whether the person requesting access to the record is 
given access to it. 


2. If the amount of a payment would be $5 or less, whether 
the amount of the payment is too small to justify 
requiring payment. 


FIPPA MFIPPA 
s.8 SUMMARY OF ORDERS/PRIVACY REPORTS s.8 


° The purpose of fees is to recover some of the costs of administration and to ensure that those 
using the Act assume their fair share of costs. (Orders #2, 6, 7, 8, 31, 81) 


° As a general rule, where an institution receives a request for a fee waiver of a small payment, 
it must carefully weigh the administrative expense incurred in refusing such a request against 
the value of collecting the payment.(Order # M-561) 
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FIPPA MFIPPA 
s.9 s.9 


If a person is required to pay a fee for access to a record, the 
head may require the person to do so before giving the person 
access to the record. 


FIPPA MFIPPA 
s.10 s.10 


(1) The following are the terms and conditions relating to 
security and confidentiality that a person is required to agree 
to before a head may disclose personal information to that person 
for a research purpose: 


1. The person shall use the information only for a research 
purpose set out in the agreement or for which the person 
has written authorization from the institution. 


2. The person shall name in the agreement any other persons 
who will be given access to personal information ina 
form in which the individual to whom it relates can be 
identified. 


3. Before disclosing personal information to other persons 
under paragraph 2, the person shall enter into an 
agreement with those persons to ensure that they will not 
disclose it to any other person. 


4. The person shall keep the information in a physically 
secure location to which access is given only to the 
person and to the persons given access under paragraph 2. 


5. The person shall destroy all individual identifiers in 
the information by the date specified in the agreement. 


6. The person shall not contact any individual to whom 
personal information relates, directly or indirectly, 
without the prior written authority of institution. 


7.  #The person shall ensure that no personal information will 
be used or disclosed in a form in which the individual to 
whom it relates can be identified without the written 
authority of the institution. 


8. The person shall notify the institution in writing 
immediately if the person becomes aware that any of the 
conditions set out in this section have been breached. 


(2) An agreement relating to the security and confidentiality of 
personal information to be disclosed for a research purpose shall 
be in Form 1. 


FORM 1 


.. ] RESEARCH AGREEMENT 


This agreement is made between , referred to below as the researcher, and 
name of researcher 


, referred to below as the institution. 


name of institution 


The researcher has requested access to the following records that contain personal information and are in the 
custody or under the control of the institution: (Describe the records below) 


The researcher understands and promises to abide by the following terms and conditions: 


1. The researcher will not use the information in the records for any purpose other than the following research 
purpose unless the research has the institution's written authorization to do so: (Describe the research purpose 
below) . 


2. The researcher will give access to personal information in a form in which the individual to whom it relates 
can be identified only to the following persons: (Name the personal below) 


dS 3. Before disclosing personal information to persons mentioned above, the researcher will enter into an 
agreement with those persons to ensure that they will not disclose it to any other person. 


4. The researcher will keep the information in a physically secure location to which access is given only to the 
researcher and to the persons mentioned above. 


5. The researcher will destroy all individual identifiers in the information by : 
(date) 


6. The researcher will not contact any individual to whom personal information relates, directly or indirectly 
without the prior written authority of the institution. 


7. The researcher will ensure that no personal information will be used or disclosed in a form in which the 
individual to whom it relates can be identified without the written authority of the institution. 


8. The research will notify the institution in writing immediately upon becoming aware that any of the 
conditions set out in this agreement have been breached. 


Signed at this day of , LS 
Researcher Representative of Institution 
Name: Name: 
Address: Position: 
Institution: 


. Address: 
Telephone: 


FIPPA MFIPPA 
s.11 s.11 


A request for access to a record under Part II(FIPPA)/Part I 
(MFIPPA) of the Act or for access to or correction of personal 
information under Part III (FIPPA)/Part II (MFIPPA) of the Act 
shall be in Form 2 or in any other written form that specifies 
that it is a request made under the Act. 


e 


FORM 2 


REQUEST FORM 


>__ TOI Name of Institution request made to: 
{ ] Access to General Records 
{[ }] Access to Own Personal Information 
[ ] Correction of Own Personal Information 


DE PGequeses 1S LOE VACCeESS EO) Ols COmrection Of, Own) pecsonal antrormavion records 


Last name appearing on records { ] same as below or > 
Detail 
Last Name First Name Middle Name [ | ibe. i i Mies. 
lets Pel eMars's 
REGRESS Siem eiey Api eNO) PmOL BOs) Re Re Non.) Caley. /Ab Own: Province 
Postal Code Telephone Number 


Dy: & | ) Bvening » ( ) 


Detailed description of requested records, personal information or personal information to 
be corrected. (If you are requesting access to or correction of your personal 
information, please identify the personal information bank or record containing the 
personal information, if known) 


Note: If you are requesting a correction of personal information, please indicate the 
desired correction and, if appropriate, attach any supporting documentation. You 
will be notified if the correctin is not made and you may require that a statement 
or disagreement be attached to your personal information. 


Preferred method of access to records Signature Date 


[Examine Or rga mad: 
[ ] Receive Copy 


Por Institution Use Only 


Date Received Request Number Comments 


Personal information contained on this form is collected pursuant to the Freedom of Information and Protection of 
Privacy Act \ Municipal Freedom of Information and Protection of Privacy Act and will be used for the purpose of 


responding to your request. Questions about this collection should be directed to the Freedom of Information and 


JUDICIAL REVIEW DECISIONS 


JUDICIAL REVIEW DECISIONS 


The Standard of Review 


° In the absence of a privative clause, deference will only apply to decisions of tribunals that 
exercise specialized expertise. The specialized role and expertise of the Information and 
Privacy Commissioner is reflected in the powers and duties assigned to the Commissioner 
under the legislation. Under clause 58(2)(c) [FIPPA] (no comparable MFIPPA section), the 
Commission is required to make recommendations to the legislature regarding practices of 
government institutions and proposed amendments to the Act; under section 59 
[FIPPA]\section 46 [MFIPPA], the Commission is entitled to offer comment on the privacy 
protection implications of proposed legislative schemes or government programs, to order 
an institution to cease a collection practice and to destroy collections of information that 
contravene the Act, and to engage in or commission research into matters affecting the 
carrying out of the purposes of the Act. The Commissioner has accumulated a great deal of 
experience and expertise in interpreting and applying the legislation. For example, the 
Commissioner has significant experience and expertise in balancing three competing 
interests: public access to information, individual's right to protection of privacy in respect 
of personal information held by institutions and the institution's interest in confidentiality 
of government records. The Commissioner has received over 2,300 appeals under the 
legislation in the past three years. As well, the Commissioner has issued over 530 orders to 
date that act as precedents to guide it in the development of the law in this area. As a result, 
the proper test on judicial review is for the court to defer to the decisions of the Commission, 
which are made within its area of expertise. The Commission should therefore be given no 
deference in constitutional matters, but should be given deference in respect of the 
application of the exemptions under the legislation. (Re Solicitor General of Ontario et 
al. and the Assistant Information and Privacy Commissioner et al., (1993), 102 D.L.R. 
(4th) 602 (Ont.Div.Ct.) While this decision was appealed and overturned by the Court 
of Appeal, in Ian Wilson, the Archivist of Ontario and the Assistant Information and 
Privacy Commissioner et al., October 29, 1993, the Court did not deal with the 
standard of review. The Divisional Court's view was affirmed in Ontario Human 
Rights Commission v. Tom Mitchinson, Assistant Commissioner, Office of the 
Information and Privacy Commissioner et al., March 25, 1994, Court File No. 721/92, 
Justices Boland, Trainor and White and in The Attorney General of Ontario v. Anita 
Fineberg, Inquiry Officer and John Doe, June 30, 1994, Ontario Divisional Court, File 
No. 621/93, Justices Hartt, Then and Adams.) 


° Deference to the decisions of specialized administrative tribunals does not depend entirely 
on the existence of a privative clause by which the legislature has expressly directed the 
court to apply a non-discretionary form of deference. Even where the legislature has 
provided a right of appeal to the courts, curial deference should be given to the opinion of 
an administrative tribunal, which enjoys the requisite quality of specialized expertise on 
issues that fall squarely within its area of expertise. In such cases, the court should not 
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interfere unless the tribunal's decision is not reasonable or is clearly wrong. The Information 
and Privacy Commissioner, unlike the ad hoc tribunal established by the Canadian Human 
Rights Act to decide a single dispute, is appointed as an officer of the Legislature by the 
Lieutenant Governor in Council on the address of the Assembly for a five-year term, and is 
prohibited from holding any other offices during that term. The Commissioner has staff, 
including the Assistant Commissioners, mediators and other officers who assist the 
Commissioner in performing his functions and duties under the Act. Although the 
Commissioner deals to some extent with basic social values, they are not as basic as the 
values at stake in human rights legislation where the statutory questions are often the same 
Charter questions in which courts have developed expertise and need not defer to other 
tribunals. Under the Act, the adjudicative function is performed by the same person who 
administers the specialized area of regulatory activity. Such adjudicative function is integral 
to the supervision of its specialized area of regulatory activity. The powers of the 
Commissioner are significant and the inquiry process is specialized and unique. It may be 
conducted in private. The Commissioner is given inquisitorial or investigatory powers, as 
well as the power to examine under oath. The Court stated that: 


"These unusual powers and procedure may attract judicial scrutiny on natural justice 
grounds; however, the uniqueness of this adjudicative process indicates that the 
Legislature intended to confer upon the Commissioner a distinctive and unusual 
mixture of adjudicative and administrative functions, unlike the functions performed 
by bodies such as the Canadian Human Rights Appeal tribunals." 


The Court went on to say that: 


"To the extent that information has become a commodity, the management of 
information by the Commissioner is similar to the management of other commodities 
by other specialized tribunals, which have attracted curial deference by reason of the 
specialized nature of their work." 


In the result, the Court concluded that the Commissioner's decisions ought to be "accorded 
a strong measure of curial deference even where the legislature has not insulated the tribunal 
by means of a privative clause." (Re John Doe et al. and Information and Privacy 
Commissioner et al. (1993), 13 O.R. (3d) 767 (Div. Ct.), applied in The Minister of 
Government Services v. Assistant Information and Privacy Commissioner Tom 
Mitchenson, and Michael Teevens, as yet unreported, February 11, 1994, Ontario 
Divisional Court, File No. 481\92) 


° Where the Commissioner acts in good faith and his or her decision can be rationally 
supported on a construction which the relevant legislation may reasonably be considered to 
bear, then the Court, on judicial review, will not intervene. (Right to Life Association of 
Toronto and Area v. Metropolitan Toronto District Health Council and others (1991), 
86 D.L.R. (4th) 441. See also Rubin vy. Information and Privacy Commissioner, 
January 27, 1992, Ontario Divisional Court, unreported) 


° Where the Commissioner reaches a reasonable decision in the particular circumstances of the 
case, the Court, on judicial review, will not intervene, even though it may not necessarily 
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agree with the analysis by the Commissioner. (Attorney General for Ontario et al. and 


ohn Higgins, Inquiry Officer et al., Ontario Divisional Court, June 19, 1995, Court 
File Nos. 1/95 and 2/95, Justices McMurtry, Saunders and Winkler.) 


° While the Divisional Court affirmed that a substantial measure of curial deference is to be 
accorded to decisions of the Information and Privacy Commission, it nevertheless found that 
the decision, which involved the interpretation of the Act regarding personal information and 
the exemption for economic interests, was patently unreasonable and overturned it. (The 
Queen in Right of Ontario as represented by the Ministry of Health v. Anita Fineberg 
et al., June 24, 1994, Ontario Court of Justice (Divisional Court)) 


° In this case, Order #210 (and all other reiterating orders) was overturned by the Ontario 
Divisional Court. The Court held that the Inquiry Officer had interpreted the solicitor-client 
privilege exemption too narrowly in finding that records had to represent communications of 
a confidential nature between a client and a legal advisor which are directly related to seeking, 
formulating or giving legal advice. The Ontario Divisional Court held that a document is 
entitled to exemption as long as its dominant purpose is the giving legal advice, even if it also 
has another purpose (e.g., operational purpose). (The Attorney General of Ontario and 
Donald Hale, Ernst and Young and _ John Doe, April 11, 1995, Ontario Divisional Court, 
Court File No. 462/94, Justices Saunders, Rosenberg and Feldman). 


° Where the Commissioner applied the wrong test and came to a patently unresonable answer, 
the decision was quashed by the Divisional Court. (Re Workers’ Compensation Board and 
Mitchinson, Assistant Information and Privacy Commissioner, (1995), 23 O.R. (3d) 31 
(Div. Ct.)) 


Access to Records in the Judicial Review — 


° In this case, the Ontario Court of Appeal ruled that the appeal of the judicial review decision 
of the Divisional Court should be heard in open court. Despite this, the records were sealed 
and the court proceeded to hear the matter without direct reference to the contents of the 
records themselves. The court stated that it did have the right to allow counsel to make 
submissions in camera where reference to the contents of the record was necessary. (Ian 
Wilson, the Archivist of Ontario and the Assistant Information and Privacy 
Commissioner et al., October 29, 1993, Ontario Court of Appeal. In this respect, this 
decision affirmed the lower court decision in Re Solicitor General of Ontario, et al. and 
the Assistant Information and Privacy Commissioner et al., (1993), 102 D.L.R. (4th) 
602 (Ont.Div.Ct.)) 


° Except in the most exceptional circumstances, proceedings before courts must be open to 
the public. In considering the nature of the judicial review, where access to records is at 
issue, the court sealed the records and required counsel to refer to the sealed records by page 
and paragraph number during submissions. This enabled the court to read the evidence to 
itself in open court during the hearing, and also protected the confidentiality of the records 
pending the decision of the court. (Re Solicitor General of Ontario, et al. and the 
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Assistant Information and Privacy Commissioner et al., (1993), 102 D.L.R. (4th) 602 
(Ont.Div.Ct.)) 


° The general presumption is that judicial proceedings must be open to the public. In this case 
the court stated that, wherever possible, reference to the sealed portion of the record be 
avoided in argument before the court as well as in the reasons of the court. (Re John Doe 
et al. and Information and Privacy Commissioner et al. (1993), 13 O.R. (3d) 767 (Div. 
Ct.)) 


° The solicitors for the applicant\requester in the judicial review did not obtain access to 
portions of the sealed records because they also acted for the same client in the main action 
against the institution (wrongful dismissal). The Court, on a motion, ruled that the 
circumstances would therefore render compliance with an undertaking not to disclose the 
contents of the material to the client impossible. The solicitors could not disabuse their 
minds of any significant information during the subsequent proceedings. As a result, the 
Court ordered that disclosure of the sealed records may be provided to independent counsel 
retained by the solicitors who must provide the undertaking not to disclose to their client. 
Such counsel or another independent counsel, must thereafter represent the solicitors on the 
judicial review application. The Court stated that "a balance must be struck between the 
need to preserve the integrity of the privacy legislation and the interests of the client." 
(Corporation of the Town of Gravenhurst v. Information and _ Privacy 
Commissioner\Ontario et al. (1993), 13 O.R.(3d) 531, at 533 (Div.Ct.)) 


° During a judicial review application the court ordered the hearing to be held in camera in 
the presence of counsel only. The Court also ruled that the records in issue be sealed and 
not form part of the public record. On the written undertaking of counsel for the applicant 
and intervenor, that the records in issue would not be disclosed to their clients or anyone 
else, the records were provided to counsel to enable them to prepare for the hearing. 
Counsel also undertook to return the documents to the Commission or to dispose of them 
in accordance with the court's ruling at the close of the hearing. (N.E.I. Canada Ltd. v. 
Information and Privacy Commissioner (Ont.) (1990), 40 O.A.C. 77 (Div. Ct.)) 


Standing 


° Because of the doctrine of indivisibility of the Crown, the Crown must speak with one voice. 
As a result, where the Crown undertakes a judicial review, the institution that made the 
decision that is under judicial review should be the party that acts as the applicant. If an 
issue arises between ministries, that is for Cabinet, not the courts, to resolve. In this 
particular case, the matter of standing did not have to be decided because the parties agreed 
to effect this on consent. (Re Solicitor General of Ontario et al. and the Assistant 
Information and Privacy Commissioner et al., (1993), 102 D.L.R. (4th) 602 
(Ont.Div.Ct.)) 


Admissibility of Evidence in the Judicial Review 


° Where a judicial review application concerns the relevance of the public interest in 
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s.21(2)(a) [FIPPA]\s.14(2)(a) [MFIPPA] and s.23 [FIPPA]\s.16 [MFIPPA], newspaper 
articles are admissible to show that there is no evidence of public concern. This decision is 
in keeping with the decision of the Ontario Court of Appeal, in Re Keeprite Workers’ 
Independent Union et al. and Keeprite Products Ltd. (1980), 29 O.R. (2d) 513, which held 
that new evidence can only be adduced on judicial review to demonstrate an absence of 
evidence on a particular point or where there is a denial of natural justice. (Re John Doe 
et al. and Information and Privacy Commissioner et al. (1993), 13 O.R. (3d) 767 (Div. 
Ct.) at 9) 


Costs 


° In this case, the Ontario Court of Appeal did not order costs when it overturned the decision 
of the Divisional Court and of the Information and Privacy Commission. The case 
concerned the disclosure of records in advance of a criminal trial where, in the court's view, 
the disclosure could reasonably be expected to interfere with the accused's ability to obtain 
a fair trial. (lan Wilson, the Archivist of Ontario and the Assistant Information and 
Privacy Commissioner, October 29, 1993, Ontario Court of Appeal) 


° Where the Divisional Court ruled that the Information and Privacy Commission had 
interpreted the privacy provisions of the legislation in an unreasonable fashion and as a 
result overturned its decision, the Court ordered the Commission to pay costs of the hearing 
to the applicants in the amount of $5,000. (Re John Doe et al. and Information and 
Privacy Commissioner et al. (1993), 13 O.R. (3d) 767 (Div. Ct.) at 32.) 


° The applicant Township was ordered to pay $1500. in costs to the respondent and $2500. 
in costs to the respondent Information and Privacy Commissioner when the application for 
judicial review was dismissed. (The Corporation of the Township of Maidstone v. 
Kathleen Starzacher and the Information and Privacy Commissioner\Ontario, January 
10, 1994, Ontario Divisional Court, Justices White, Dunnet and Jenkins) 


° In this case the Ontario Divisional Court did not order costs against the Crown, even though 
the Crown was the applicant and in the result the application was dismissed. The Crown 
brought the action on behalf of the affected parties on the basis that disclosure of their 
personal information would have been an unjustified invasion of their privacy. (The 
Minister of Government Services v. Assistant Information and Privacy Commissioner 
Tom Mitchinson, and Michael Teevens, as yet unreported, Feb.11, 1994, Ontarion 
Divisional Court, Court File No.481/92) 


s The Ontario Divisional Court found that the Commissioner reached a reasonable decision in 
the particular circumstances of the case and dismissed the application. Costs were awarded 
to the requester in the amount of $2000. (Attorney General for Ontario et al. and John 
Higgins, Inqui fficer et al., Ontario Divisional Court, June 19, 1995, Court File Nos. 


1/95 and 2/95, Justices McMurtry, Saunders and Winkler.) 
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>SENIOR'S HOME P49 P)10(2), (P)17(1), (P)19 @ 
>STORM SEWER M36 M)10(1 
M342 (M)7(1),10(1) 
CONSULTANTS P247 P)17(1 
>CONTRACT FOR CREEL CENSUS - MNR P70 P)17(1),18(1)(d 
>REPORT - FIRE DEPT Mg0 M)11(e,f& 
»MGT LEVELS IN INSTITUTION P73 P)12(1),12(1)(b 
»PRODUCT EVALUATION P48 P)10(2),13(1)(2),17(1), 18(1 
>REVIEW OF WCB DIVISION P62 P)67(1 
> STAFFING M77 M)11(1)(f),43 
> STUDY - NOR-DEV RIVERBOAT P41 P)10(1),17(1),18(1 
>PAYMENT - STADIUM CORP P247 P)17(1 
CONTEMPLATION OF LITIGATION P136, P137, P236 P)19 
M625 (M)12 
CONTRACTS P70, P101,P87,179, (P)17(1) 
P203, P204, P219, 
P228,P834 
> AGREEMENTS - GOVT&TOYOTA P87 P)15(a),17(1 
» ARCHAEOLOGY p222 P)17(1)(a),21(1)(f 
CONTRACTS +CONFIDENTIALITY M145 M)10 
»CONSULTANT FOR CREEL CENSUS P70 P)17(1),18(1)(d = 
»CONSULTING FIRM M290 M)2(b),14(1)(c),14(2)(a é€ 
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TERM ORDER\PRIVACY SECTION 
Y) INVESTIGATION P=FIPPA, M=MFIPPA 
CONTRACTS*EMPLOYMENT TERMS M231 (M)2(b),10(1) 
M273 see ehe: 1(1)(c),11(1)(c&d),14(1)(a), 16,4 
ee ee ee enero) 
M526 (M)14(3)(d),14(3)(f) 
>SEVERANCE BENEFITS M278 (M)14(2),14(20(a),14(2)(h),14(3)(d), 
14(4)(a),16 
M367 (M)6(1)(b) 
M378 (M)2,14(4)(a) 
>FORESTRY - MNR P101 P)17(1),18(1)(d 
> INDEPENDENT M277 M)2(b),10,10(1)(a),14(4)(b 
> INFORMATION FOR ALL MINISTRIES P229 P)18(1)(c,d,f 
>GOVT&SUZUKI P36 P)17(1 
»LEASES P829 P)17(1),18(1)(c 
»MCSS YOUNG OFFENDERS PROGRAMS Bo P)17(1 
> MEDICAL LAB P51 P)67(4 
>» NORTHERN AIR SERVICE P394 P)17(1 
>PERSONAL SERVICES M373,M498 M)14(4)(b 
>» STADIUM CORP - CONSORTIUM P219 P)17(1)(b),18(1)(a 
P218 (P)17(1),18(1)(c&d),19 
) P220 (P)54(2) 
> SONY P204 P)13(1),17(1)(b),18(1)(e),22(a 
> TRADE P883 P)12(1)(d),12(1)(e),13,15,52(1 
> TREE SEEDLINGS P385 P)7(1 
CONTRACTUAL OBLIGATION FPA) P)17(1)(b 
COPYRIGHT - COMMERCIAL INFORMATION M29 M)10(1 
CORONER'S REPORT P519 P)21(3)(a)(b 
P568 (P)21(3), 23 
CORPORATE INFORMATION P80, P113, P257 P)2(1)(b 
CORRECTION OF PERSONAL INFORMATION P85 General 
>TO PERSONAL INFO 86,P382,P448,P674,P9  (P)47(2) 
M201,M234,M440 (M)36(2) 
M227 (M)36 
>RIGHT OF M508 14(3)(b),36(2) 
CORRECTION RECORDS - SEE ALSO INMATE RECORDS 
CORRECTIONAL FACILITY P188, P203, P205, P211, (P)14(1) 
P221 R225 
P188 (P)21(1)(f) 
. P187, P217 (P)63(2) 
a > DISTURBANCE P250 (P)10(2), 14(2)(a) 
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TERM ORDER\PRIVACY SECTION e 
INVESTIGATION P=FIPPA, M=MFIPPA 
CORRECTIONAL FACILITY »INVESTIGATION P686 (P)13(10,14(1)(j&k),21(2)(e),21(2)(f), 
21(2)(h),21(3)(b),21(3)(f),24(1) 
>PLANNING RECORDS M286 M)10,10(1)(a),12,17(1),43(2 
CORRECTIONAL SERVICE CLIENT FILES P64 P)49(e 
»RECORDS P421 P)14(1)(h),49(e 
COST ESTIMATE - SUBDIVISION M40 M)7(1 
COSTS - AWARDS TO APELLANTS P724 P)54(3 


COUNCIL MEETINGS - SEE IN-CAMERA 


COURT 
> INJUNCTION M53 Court Order 
» PROCEEDINGS P123 P)19,22,23 
»RECORDS P141 P)18(1)(a 
P162 (P)18(1)(g) 
P994 (P)2,10(1) 
>GARNISHMENTS 190-16 P)37 
P792 (P)19 
>MENTAL HEALTH P667 P)19,65(2)(b 
>REPORTER NOTES P52 P)10(1),19 
CREATION OF A RECORD P17, P19, P50, P99, (P)2(1)(e&g) € 
P196, P231 
P99 P)10(1 
P180, P181 (P)21(1)(a) 
P13, P99 (P)24(1) 
CRIME VICTIMS P919 P)2,21 
P17 P)2(1),54(3 
CRIMINAL CODE REVIEW BOARD PROCEDURES TAS) aa ee 
ee ee EO ee er eee) ee en ee ee 
CRIMINAL RECORD M68 M)14(2)(f),14(3)(b 
M222 M)14(2)(d),14(3)(b 
>DISCLOSURE 189-54 P)42(c 
+INVESTIGATION RECORD P428 P)14(1)(k),19,49(b 
M300 M)14(3)(b 
P780 (P)19,21(2)(f),21(3)(b),49(b) 
>»PAROLE RECORD P748 P)49(e 
>» TRIAL RECORDS - CROWN ATTORNEY'S P39 P)2(1 
CROWN ATTORNEY 
>OFFICE - LEGAL ADVICE R57 P)10(2),19 
»RECORDS P381 P)19,21(3)(b 
>OF A TRIAL P39 P)2(1)(b),19 
>» BRIEFS P39 P)14(2)(a 
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TERM ORDER\PRIVACY SECTION 
INVESTIGATION P=FIPPA, M=MFIPPA 
CROWN BRIEFS P306 P)14(1)(a 
M52 M)8(2)(a),12,14(1)(a 
M125 (M)14(2)(d),38(b) 
P506 (P)13,19,23 
P988 (P)19,49(a) 
>WITNESS STATEMENTS P613 P)19,21(3)(b),23 
CROWN »COUNSEL P52,P123,P150,P165, (P)19 
P170,P580 
P407 (P)19 
> EMPLOYEES GRIEVANCE SETTLEMENT P192 P)14(1)(f 
>WITNESS P39 P)2(1)(b 
CROWN DISCLOSURE M312 M)14(3)(b),38(d 


CURRICULA VITAE - SEE RESUME 


CUSTODIAL PARENT - ACCESS TO CHILD'S RECORDS P672 Oaleneiralle) (2)(f),21(20(h), 
acc a at a en i Li a hak i: se ae Sl (0) a eh ena 
CUSTODY & CONTROL P494,P505,P509,P821 P)10 
P912 (P)2,10,67 
M462,M506 (M)4(1) 
+ TRIBUNALS P396 P)10(1 
DAIRY PRODUCERS ADDRESSES P76 P)17(1 
DAY CARE CENTRE INSPECTION REPORTS P257 P)2(1 
DECISION - INTERIM M555 M)19 
>LETTERS P554,P856 P)29(1)(b) (i 
P717 (P)29(1)(b)(ii),50(1) 
>MAKER'S DISCRETION P52 P)54 
DECEASED PERSONS - PRIVACY CONSIDERATIONS M50 M)14(2&3),54(a 
M51 M)14(2),54(a 
M153 M)14(2 
a ner nnn rns rr Seer Prone et eee ee ewe eee IZ0, M84 gee eres (M)O4(a) es) = es ee 
M206 (M)6(1)(b),14(2),14(2)(a),14(3)(b), 
14(3)(d),17,54(a) 
P679 (P)24(2),21 (2)(f),24(2)(i),42(i),66(a) 
P817 (P)21(1) 
> LAW ENFORCEMENT M97 M)2(1)(h),14(1 
DECEASED PERSONS »LAW ENFORCEMENT M283 M)14(3)(b),17(1),54(a 
- POLICE M622 (M)54(a) 
INVESTIGATION 
DEEMED REFUSAL»LATE RESPONSE P751 (P)26 
P752 (P)13(4),14(1)(c),18(4)(d),24(1) 
M374 (M)43 


Index 13 


Index 


TERM ORDER\PRIVACY SECTION * 
INVESTIGATION P=FIPPA, M=MFIPPA 
DEEMED REFUSAL P951 (P)26,29(4) 
DELEGATION OF AUTHORITY*CONFLICT OF INTEREST M262 (M)2(b),41(1 ),49(4 ) 
DEMONSTRATORS M432 M)8(1)(a),8(4 )(b),8(3),14(5 
DISCIPLINARY MATTERS P165, P170 P)2(1)(b 
DISCLOSURE 
>COMPLAINT 193-22M M)32 
194-30M ( M )28 32 
194-45M (M )32,32(d) 
> CONSENT 194-09M (M)32(b) 
>CONSISTENT PURPOSE 192-08 P)42(c 
>CRIMINAL RECORD 189-54 P)42(c 
>DRIVING RECORD 190-54 P)42(b 
> FAX 194-67P P)Reg 4 
>FO!] REQUESTER NAME 191-04P P)42 
>GRIEVANCE RECORD 189-26 P)42(k 
>MEDICAL INFORMATION 189-65 P)42(b,c 
191-43P P)42(e 4 
P595 P)24(1),49(c),49(d&e € 
194-01M (M)27,29,32(c) 
»*OUTSIDE THE ACT P139 P)21(2)(d 
>PUBLIC RECORD 194-23P P)37,42,42(e 
194-11P (P)37,42,42(b),42(c) 
>STUDENT LIST 194-04M M)28 
>TO THE MEDIA P164 P)13(3 
> TRIBUNALS TO COUNSEL 192-11P P)42(c 
DISCUSSIONS IN RECORDS P201 P)13(4 
DISCRETION + EXERCISE OF M297,M298,M299 M)43(2 
RE ETA EES “i IS 09 (NS?) Pee 
>IN APPEALS P812 P)52(1 
DISMISSAL LETTERS P170 (P)2,13(1),14(1)(c),19,22(a),49(c),54 
DOCTOR »ASTAPHAN'S REVIEW BY HEALTH DISCIPLINE BD P63 P)67(1 
>»EMPLOYMENT HISTORY ETC P244 P)21(2)(3)(d),21(4),62(1 
>EXTRA BILLING RECORDS P18,P9 P)67(1 
>HEALTH DISCIPLINES BOARD CV'S & DECISION P159 P)10(2),22(a),23 
>FILES P130 P)49(b 
P202 P)21(1)(a),24(4 
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TERM ORDER\PRIVACY SECTION 
a INVESTIGATION P=FIPPA, M=MFIPPA 
DOG ATTACK - KENNEL ADDRESS M454 M)14(1),14(2)(d),14(3)(b),38(b 
DRAFTS P555 P)18 
ADVICE P922 P)13 
> AFFIDAVIT P398 P)13(1),18(1)(c),19(d)(e 
LEGAL OPINION M2 M)12 
LEGISLATION, REGULATIONS P278 P)12(2)(b 
P803 (P)12(10(d),13(1),19 
LETTERS P92, P188 P)13(1 
DRIVER ASSESSMENT RECORDS - COMPLAINT DRIVEN P280 (P)2(1)(g) 
DRIVING RECORD DISCLOSURE 190-54 P)42(b 
DRUG COMPANY SALE - DISCUSSION DOCUMENTS P293 P)17(1 
» FORMULARY P68 P)17(1 
»PRODUCT INFORMATION P47 P)17(1), 23 
QUALITY ADVISORY BODY P68 P)13,15,17 
P68, P128 (P)13(1) 
QUALITY ASSESSMENT RECORDS P68 P)11, 15(b),17(1),19,23, 
p291 (P)2,19,21(2)(f)(h) 
" P669 (P)2(b),21 (2)(f) 
'y > QUALITY REVIEW STUDIES P235 P)2(1)(b),19,21(2)(3),29(1)(b 
P284 (P)17,19 
DUPONT COMMERCIAL RECORDS P246 P)I7(1)(a 
ECONOMIC INTERESTS M511 M)10 
EDUCATIONAL HISTORY P347 P)21 
ELECTRONIC RECORDS P820 P)13,19,48(3),52,65(2 
ELIGIBILITY REVIEW OFFICER P139 P)2(1)(b),14(4)(d 
EMERGENCY PLAN P900 P)12(2)(b),23 
EMPLOYEE FILES P194 P)2(1)(b),49(c 
» ATTENDANCE CORRECTIONS P232 P)47(2 
»CONTRACTS M526 M)14(3)(d),14(3)(f 
»CORRECTION TO PERFORMANCE P321 (P)47(2) 
EVALUATIONS 
LAW ENFORCEMENT M214 M)8(2)(a 
»PERSONAL INFORMATION P233 P)13(1),19,48(3),57(2 
P326 (P)2(1),14(1)(,19 
M486 (M)2(1) 
SALARIES M5 M)2(1 
SEPARATION RECORDS P321 (P)47(2) 
»SUPERVISOR'S NOTES P326 P)2(1),10(1),14(1)(f 
M56 M)38(b 
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TERM ORDER\PRIVACY SECTION . 
INVESTIGATION P=FIPPA, M=MFIPPA 
EMPLOYEE FILES »SUPERVISOR'S NOTES M194 (M)7(4) 
>» TEMINATION AGREEMENT M211 M)17(1),38(b 
M233 (M)2(b),12 
EMPLOYEE INVESTIGATION RECORDS - CONFLICT P192 (P)2(1)(b),14(1)(f),19,49(c) 
OF INTEREST 
> INTERNAL P283 P)21(2)(d 
P272 (P)21(2)(f) 
P274 (P)21(2)(d),63(1) 
>WDHP M82 (M)5(2)(e&f), 10(1)(d),14(2)(d), 
14(3)(d&g),38(b&c) 
P712 (P)21(2)(d),21(2)(f),21(2)h),21(2)(1) 
P738 (P)21(2)(f),21(2)(h),48(!),48(2) 
M212 (M)7(1),14(2)(d),14(2)(f),17(b),38(b) 
P782 (P)21(2)(d),(f),(h),24 
»METRO LICENSING M12 M)8(2)(a 
EMPLOYEE LISTS M30 M)14(4 
EMPLOYEE NAMES P427 P)2(1 
>»UNION REQUESTS M292 (M)2(b), 14(1)(d),14(1)(e),14(1)(A), 
14(3)(d z 
EMPLOYEE RELATIONSHIP P244 P)21(3)(d),(4)(a @ 
EMPLOYEE RIGHTS P182, P)21(2)(d 
EMPLOYMENT APPLICATIONS M232 ~ M)2(b),14(3),14(3)(d 
EMPLOYMENT CONTRACTS - SEE ALSO EMPLOYMENT M231 (M)2(b),10(1) 
RECORDS 
EMPLOYMENT DATA - COUNCILLOR LEAVE M129 M)14(2)(a 
> HOURS WORKED M35 M)14(2)(a&d 
»>SEVERANCE AGREEMENT M204 M)14(4)(b 
EMPLOYMENT EQUITY RECORDS M117 M)11(1)(c,d,e&f 
P593 (P)13(1) 
»PAY EQUITY PLANS P653 P)14(1)(a),14(2)(a),17(1),67(2 


M210 (M)7(1),10(1)(d),11(1)(c)14(3)(d), 
a ag BESTE os CEI i STAR an RI 44) gah AR 


EMPLOYMENT HISTORY P216, P235,P240,P244, —_ (P)2,21(3)(d) 
P256 
P170 (P)2,13(4),14(2)(a),21(3)(d) 
EMPLOYMENT INFORMATION M23 M)2(1),14(4 
M116 (M)2,14(1)(c),14(2)(a) 
M141 (M)2 
> SUPERVISOR'S NOTES M295 (M)7(1),14(2)(f),14(3)(d),15(a) 


P837 P)17, 20, 21(3)(a @ 
M419 M)14 
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TERM ORDER\PRIVACY SECTION 
y) INVESTIGATION P=FIPPA, M=MFIPPA 
EMPLOYMENT INFORMATION »SUPERVISOR'S NOTES M571 M)38(a 
M273 MAB SUAS RITED Gl hb a 
ee eee ee) ee 
*PERSONAL SERVICES M373 M)14(4)(b 
>DISCIPLINE M328 , (M)2(b),7,12,14(5) 
»DOCTORS P244 P)21(2),21(3)(d),21,62(1 
+INVESTIGATIVE REPORTS M523 M)7(1),12,38(a 
> QUALIFICATIONS M319 (M)16 
\CREDENTIALS 
>SALARY M310 M)6,11(10(e),12 
»SEVERANCE AGREEMENTS M173 (M)6(1)(b),12,14(2)(a,f,h),14(3)(d,f), 
14(4)(a,b),16 
M278 (M)14(2),14(20(a),14(2)(h),14(3)(d), 
14(4)(a),16 
EMPLOYEE FILES »CONTRACTS M330 M)6 
M367 (M)6(1)(b) 
M441 (M)10,14(2)(a),16 
M558 M)14(4)(a 
EMPLOYMENT STANDARDS ACT AMENDMENTS P160 P)12(2)(b),13(1)(2),19 
7 ENGINEERING REPORTS - PARKING GARAGE M10 M)10(1)(a 
) ENVIRONMENTAL APPROVAL RECORDS P276 P)17(4 
>» AUDIT M430 M)2,4,10,39(2 
>IMPACT STUDIES M2 M)12 
»STUDY - CONTAMINATION P974 P)17(1)(b) & (c 
>STUDY - PCB LEVELS P65 P)11, 17(1), 53 
ENVIRONMENTAL PROTECTION ACT - COMMERCIAL P703 (P)17(1),24(1) 
INFORMATION 
ESTATE ADMINISTRATION RECORDS - PERSONAL INFO P14 P)10(2), 49(b 
M243 M)14(3)(b),17(1),38(b),54(a 
m400 (M)54(a) 
»PUBLIC TRUSTEE LISTS P71 P)22(a 
EXAMINATIONS - SEE TEST P422 P)18(1)(h 
> QUESTIONS P461 P)18(1)(h 
EXECUTIVE COUNSEL P278 P)12(2)(B 
EXECUTIVE »SUMMARY P73 P)12(1)(b 
EXEMPTIONS »EXERCISE OF DISCRETION M297,M298,M299 (M)43(2) 
EXISTENCE OF A RECORD P82, P164 P)24(3 
EXPENSE ACCOUNTS P56 P)10(2 
P256 (P)21(2)(f,g,h,i1)21(3)(b) 
a M106,107,108 (M)2 


Index 17 


Index 


TERM ORDER\PRIVACY SECTION * 
INVESTIGATION P=FIPPA, M=MFIPPA . 
EXPENSE ACCOUNTS M333 (M)2(b),8(1)(e&l),10,10(1), 
1101 )(b,c,d&g),13 
M583 (M)50(1 ) 
>CLAIMS M412 M)2,10(1 
- INVESTIGATION FILES P256 P)2(1 
FACILITY RESIDENTIAL CARE M195 M)2 
FACTS 
»*FACTUAL INFORMATION P492 P)2(1)(b),13(1),14(2)(a),19 
FACTUAL MATERIAL P24, P48, P92, P128, (P)13(2)(a) 
P135, P142, P167 
FAIR DETERMINATION OF RIGHTS P12, P223, P224 P)21(2)(d 
FAMILY BENEFITS P223 P)21(3)(b 
»LAW ENFORCEMENT P589 P)2(b),14(2),49(a 
»*SUPPORT PAYMENTS - LEGAL RIGHTS P823 P)19,21(2)(d 
FAX - ACCESS REQUEST M207 M)17 
FEDERAL CROWN CORPORATION P270 P)10(1 
>HEALTH BOARD P68, P210 P)15(b 
FEES P2, P6, P7, P8, P31, P81 P)O.Reg.459/90(8),57 
P366,P566,P857 P)57(4 € 
M66,M177,M220 M)45(4 7 
M166 (M)45(1&4) 
M168,M562 (M)45(1 )(b) 
M171 (M)19,45(1 ) 
M172 (M)17,19 
P425 (P)57(1 ),4(k),5 
P409 (P)57(4 )(a) 
M103 (M)19,45(4 )(c) 
M203,390 (M)45 
P491 (P)24,57(1 )(a) 
P530 (P)57(4 ) 
P696 (P)26,57(1 )(a) 
P698 (P)57(4),57(4)(b),57(4)(c) 
P700 (P)26,57(1 )(a),57(4) 
P741 (P)2(b),57(1)(a),57(1)(c&d),57(2),57(4), 
57(5) 
M219 (M)19,45(4) 
M236 (M)14(3),45(1 )(b) 
M301 (M)45(1 )(a),.45(4 )(b),45(5) 
M337,M410 M)45(1)(a),45(5 € 
M356 M)45(4)(c - 


Index 18 


Index 


\ TERM ORDER\PRIVACY SECTION 
y) INVESTIGATION P=FIPPA, M=MFIPPA 
FEES M360 M)45(1)(a 
M372 (M)43,45 
M376 (M)19,45(a&b),47(5) 
M408 (M)45(1)(a),45(4)(c),45(5),49 
M411 (M)45(40(c),45(5) 
M416,M429 (M)45(1) Reg 823 s6 
M514 (M)2,45(2),45(3) 
»COST THRESHOLD P430 P)54(3 
>INTERIM ESTIMATES P716 (P)26 
»MULTIPLE REQUESTS M228 (M)45(4) 
>WAIVER P526 (P)57(4)(b) 
P5911 (P)57(4) 
P608 (P)57(1)(b),57(4),57(4)(c) 
P754 (P)57(4),57(4)(c) 
P760 (P)57(4)(c) 
M252 (M)45(4),45(4)(b) 
i a la Al 
: M509 (M)45(1),45(4) 
) FENCE VIEWERS M515 (M)2 
FILM CREW M472 M)4 
FILM REVIEWERS» PERSONAL INFORMATION P611 P)2(b),21(2)(d 
FINAL LEGAL OPINION M2 M)12 
FINANCE - QUEBEC INDEPENDENCE BACKGROUND STUDIES P243 P)26 
FINANCIAL DATA P248 P)18(1)(c 
M242 M)10,11(1)(b,c,d&g),16 
»FORECASTS - WCB P96 P)67(1 
>LEGAL SETTLEMENT M183 M)10 
>MOTIVATION P204 (P)17(1)(b) 
FINANCIAL» RECORDS P314 (P)17 
*STADIUM CORP P162 (P)18(1)(c,g), 28(1),54(2) 
P163 (P)13(1),18(a,c,e,g),19,28(1),54(2) 
P263 (P)15(b) 
»CONTRACT - SONY P204 (P)13(1), 17(1), 18(1),22 
P203 (P)14(1),17(1), 18(1),54(2) 
>» TRANSIT SYSTEMS REPORT M92 (M)11(1)(c,e&f) 
*UNION TRUST FUND DOCUMENTS P26 (P)67(1) 
| FINANCIAL STATEMENTS - CANCER INSTITUTES P327 (P)22(a) 
a FIRE M339 (M)14(3)(b) 
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TERM ORDER\PRIVACY SECTION * 
INVESTIGATION P=FIPPA, M=MFIPPA 
FIRE > INSURANCE M59 M)41(1),43(2 
> INVESTIGATION M170 M)14(2,3),16 
M368 (M)14(3)(b) 
M375 (M)2,14(30(b) 
» OCCURRENCE RECORDS P369 P)15(b 
»STATION LOCATIONS - REPORT M30 M)11(e,f&g),22(1)(b) (i&ii 
FIRST NATIONS >FISHING LICENCES P979 P)19 
>LAND CLAIMS P730 P)15(b 
P949 (P)15(1)(a),15(1)(b) 
>»NEGOTIATIONS Rive P)18(1)(e),18(1 
P809 (P)12,13 
P908 (P)15 
P961 (P)15(1)(a) 
FISHING RECORDS P249 P)17(1 
FLOOR PLANS P217,P900 P)14(1)(i 
FO] CORRESPONDENCE - WCB P147 P)10(2),13(1 
FORECASTS - REVENUE & EXPENDITURES - WCB P96 (P)67(1) 
FRANCHISING - ADVICE P946 P)12(1)(e),13(1),15 . 
FRENCH LANGUAGE P562 P)24 
FUNDING *GRANT APPLICATIONS iviin P)17,52 
»PROPOSAL FOR COMA P80 P)2(1),12,17(1 
» SEPARATE SCHOOLS - BACKGROUND STUDIES P22 P)10(2),12(1)(2),54(1 
FUNERAL>HOME RECORDS & STATISTICS P226 P)12(1 
FUTURE EVENTS P87, P154, P163, P204, (P)18(1)(e) 
P218, P219 
FUTURES PROGRAM RECORDS P384 P)10(1 
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REPORTS 
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M268 M)2(b),8(4 
M329 M)8(1),8(1)(i&!),8(3 
M362 (M)8(1)(f) 
P948 (P)14(1) 
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> HARMS P616 P)2(b),14(1),14(1)(a 
M554 M)8(1)( 
»HERD REDUCTION RECORDS P744 P)14(1)(e 
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P735 (P)21(2)(a) 
» YOUNG OFFENDERS ACT P736,P737 P)10(1),52(4 
LAWYERS COMPENSATION STUDIES Pitt P)57(3 
LEASE »CONTRACT P829 P)17(1),18(1)(c 
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>»LAND SPECULATION TAX -BACKGROUND P6 P)57,(P)Reg.516/90(8 
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LEGISLATION REVIEW - ADVICE P859 P)15(1)(a 
LETTERHEAD USE P78 Py2(1)(h 
LETTERS P113, P139 P)2(1)(b 
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14(3)(d € 


Index 32 


Index 


: TERM ORDER\PRIVACY SECTION 
u INVESTIGATION P=FIPPA, M=MFIPPA 
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» DISCLOSURE 191-43P (P)42(e) 
P595 (P)24(1),49(c),49(d&e) 
MEDICAL RECORDS (CLINICAL 190-48 P)65(2 
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NAME DISCLOSURE - FO! REQUESTER P370 (P)2(1),21(1)(f), 
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NEGOTIATIONS P87, P141, P154, P163, (P)18(1)(e) 
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P612 (P)21(2)(f),24(2)(h),24(3)(b) 
M215,M253,M289, (M)14(3)(b) 
M304 
P932 (P)2,14(2)(a),213(b) 
> CHILD CARE CENTRE P121 P)2(1)(e,g),17(1),49(b 
>INMATE RELEASE P289 P)2(1),21(2)(b),21(3)(b 
7 > INSURANCE M55 M)14(2)(d&h 
y »INTERNAL INVESTIGATION P399 P)14(2)(a&d),19,21(3)(d),49(b&d 
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ONTARIO HUMAN RIGHTS CODE - SEE ALSO HUMAN RIGHTS P178, P208, P221, P258 P)2(1)(b 
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ONTARIO MUNICIPAL BOARD HEARING RECORDS M83 M)7(1),12 
OPERATIONAL REVIEW-AUDIT REPORTS P603 P)13(1),13(2)(f),14(1),14(1)(i),18(1)(f 
» PSYCHIATRIC HOSPITALS P245 (P)57(2) 
OPERATIONS REPORT - FARM P364 (P)2(1),21(3)(f) 
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» PERSONAL INFORMATION P299 P)2(e 
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P792 (P)19 
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: M451 (M)14(3)(a),14(3)(d),38(b) 
»PSYCHIATRIC RECORDS P455 P)66(c 
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>RADIO FREQUENCY INFORMATION M267 M)8(1),8(1)(1),8(3 
>PROBATION CASE FILE P19 (P)48(4),49(d) 
»RACE RELATIONS PRACTICES M369 (M)2,15(a) 
>SERVICE RECORD P749 P)21(3)(d 
P764 (P)21(1)(f) 
POLICING P157, P170, P182, P192 (P)2(1)(b) 
POLICY DRAFT REPORT M182 (M)11(1)(g) 
B >» CONSULTATION RECORDS P771 Tee NOAM EAA RG 
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TERM ORDER\PRIVACY SECTION ® 
INVESTIGATION P=FIPPA, M=MFIPPA 
POLICY »OPTIONS P24, P48, P58 P)13(1 
»PAPERS - ADVICE AND RECOMMENDATIONS P320 P)18(1 
»HEALTH P424 P)12,19 
>VIEWS AND OPINIONS P427 P)2(1 
POLLS P107,P108 P)24(4 
>OF PROPERTY OWNERS M340 M)2(b),10(1),10(1)(c),14(1)(f 
»PUBLIC OPINION P82 P)24(3)(5 
PORNOGRAPHY COMPLAINTS P89 P)2(1),14(1)(a 
PRESS RELEASES - LOTTERY WINNERS P181 P)21(1)(a),21(2)(e 
PRICING INFORMATION - LIQUOR PRODUCTS P905 P)17(1 
> THIRD PARTY P877 P)74(1 
PRISONERS - COMPLAINT LETTERS P297 (P)21(2)(f&h),49(b) 
PRIVACY COMPLAINT P939 (P)2 
PRIVATE INVESTIGATOR INVOICES P126 P)19 
P266 (P)21(3)(b) 
+REPORTS P126 (P)19 
PROBATION CASE FILE P19 P)48(4),49(d 
>»RECORD P155 (P)50(2) Sg 
P675 (P)14(20(d),48(4) # 
PROCEDURAL FAIRNESS P164, P207 P)52(13 
> INFORMATION P47, P70, P101, P166, (P)17(1) 
P246 
USE INFORMATION P345 (P)52(13) 
PROFESSIONAL - CAPACITY P470 P)2,21(2)(d)(3 
»OBSERVATIONS\OPINIONS P473 (P)2(1),49(b) 
P270 (P)2(1) 
M230 (M)2(b),21(20(d) 
»SERVICES P278 (P)12(2)(b) 
PROGRAM AUDIT REPORTS P151 (P)21(1)(f),21(2)(g) 
>» FEDERAL\PROVINCIAL RECORDS P388 (P)15(a),17(1) 
> FILES - SKILL DEVT/FUTURES PROGRAM P119 (P)10(1), (P)25(1), (P)29(1)(a) 
»PROPOSAL AND EVALUATIONS P435 (P)15(a) 
»PROPOSAL - SCHOOL M65 (M)10(1)(a) 
>REVIEW P726 (P)12(1)(b),12(1)(c),13(1),13(2),13(2)(f),13(2 
13(2)(f),18(4 
>REVIEW - COLLEGE P348 (P)13,18(1)(f&g) 
»REVIEW - PSYCH HOSPITALS - VOCATIONAL P245 (P)57(2) 
TRAINING 
PROJECT 80 P970 (P)10(1),50(2) é 
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> TERM ORDER\PRIVACY SECTION 
INVESTIGATION P=FIPPA, M=MFIPPA 
PROJECT 80 P971 (P) 10(1),14(1)(b),50(2) 
PROJECT GUARDIAN - FUNDING P999 (P014(1)(a),14(1)(f) 
PROPERTY ASSESSMENTS p23 (P)2(1)(b) 
P931 (P)52(1),67(2) 
P957 (P)67(2) 
COMPLAINT mag (M)8(1)(4) 
»DISPUTE FILES M57 (M)14(2)(h),38(b) 
RECORDS - BUILDING CODE RELATED P295 (P)2(1),17(1),50(1) 
RECORDS - OWNERS P559 (P)24,(1)(c) 
RECORDS - TAX NOTICES 191-52P (M)2(1),27 
» STANDARDS INSPECTION REPORTS P122 (P)17(1) 
PROPOSAL » DISABLED ADULT CARE P783 (P)13 
» THIRD PARTY P5g2 P)71(1),17(1)(a&e 
M290 M)2(b),14(1)(c),14(2)(a 
» TRANSPORT PROJECT Pe4t (P)12,13(1),17,18(10(c),24(3) 
PROSECUTION RECORDS P158 (P)19,29(1)(b) 
P577 (P)19,54 
~ P622 (P)24(10(f),21(2)(q) 
», M317 (M)14(1)(d),14(3)(b).16 
PSYCHIATRIC ADVOCATE CORRESPONDENCE P333 P)2(1 
+ FACILITIES P215 P)65(2)(a 
HOSPITALS - OPERATIONAL REVIEW OF P245 (P)57(2) 
TRAINING 
+ INVESTIGATION FILES p259 P)20 
~PATIENT ADVISORY OFFICE 943 (P)24,57(1)(a)P 
RECORDS - CLINICAL P374 P)65(2)(b 
- PERSONAL INFORMATION P455 (P)66(c) 
PSYCHOLOGICAL TESTS M165 M)4 
PUBLIC APPOINTMENT P766 P)21(3)(d 
PUBLIC COMPLAINT P571 P)21(3 
PUBLIC INTEREST -LAW ENFORCEMENT P952 P)2,13(1),14(1)(b),17(1),19,21(3)(b),23 
PERSONAL INFORMATION - TRIBUNALS M539 (M)2(1) 
POWERS 
»SAFETY M143 M)14(2)(b 
PUBLIC SAFETY OR HEALTH P474 P)57(4)(c 
PUBLIC TRUSTEE LISTS M71 m)2(2 
PUBLICLY FUNDED ORGANIZATIONS P61 P)23 
PUBLISHED MATERIAL P204,P496 P)22(a 
:) PURCHASE LISTS - CAMPUS BOOKSTORE P110,P109 P)18(1)(c 
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TERM ORDER\PRIVACY SECTION y 
INVESTIGATION P=FIPPA, M=MFIPPA 
QUEBEC INDEPENDENCE BACKGROUND STUDIES - FINANCIAL P243 P)26 
QUESTIONS - EXAMINATION P351 P)18(1)(h 
> JOB INTERVIEW P693 P)18(1 
RACE RELATIONS PRACTICES - POLICE M369 M)2,15(a 
RACING - TAX SHARING RECORDS P334 P)12 
REAL ESTATE BROKER - REGISTRATION DECISION P701 P)2(b),13,14(1)(d),14(2)(a),19 
REAL ESTATE EXAMS - RECORDS RETENTION P629 P)10(4 
REASONABLE EXPECTATION P534 P)14 
P335 (P)29(1)(a)(i) 
RSii (P)24(1) 
189-05 Recordskeeping Practices 


P569,P570,P573,P575,P5 (P)24(1) 
96,P599,P601,P618,P619 
,P638,P639,P645,P708,P 
714,P720,P739,P740,P74 

72761, P695,P753 


P572 (P)24(1),48(3) 
M72,M73,M76,M111, (M)17 
M112,M133,M134, 


M136,M137,M140, 
M148,M164,M178, 
M179,M190,M191, 
M193,M200,M226, 
M386,M388,537 


M239,M248,M254, (M)17(1) 
M259,M269,M270, 
M275,M294,M306, 
M309,M311,M316, 
M334,M338,M349, 
M354,M358,M359, 
M391 ,M398,M399, 


M407,M493 

M172 (M)17,19 
M156 (M)17,39(2) 
M74 M)2,8(2)(a),17 


P462,P471,P476,P481,P4  (P)24 
86,P490,P495,P511,P535 
,P536 


P524 (P)2(h)24(1) 
P646 (P)24(1),25(1) 
P664 (P)12,12(1)(c),13(1),24(1),62(1) 
P762 (P)21(1)(f),21(3)(d),24(1) 
M293 (M)14(3)(b),17(1) 
M401 (M)5,17(1)1 
M393 (M)8(1)(1),14(3)(b),17(1) 
>» ADEQUACY M604 (M)36(1)(b) 
> INVESTIGATION - DECEASED SON M240 (M)8(1),14(1)(f),14(3),17 
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» TERM ORDER\PRIVACY SECTION 
INVESTIGATION P=FIPPA, M=MFIPPA 
REASONABLE EXPECTATION M283 (M)14(3)(b),17(1),54(a) 
»DANGER TO HEALTH\SAFETY M321 (M)13 
RECORD CREATION - SEE CREATION OF A RECORD 
> DEFINITION 190-23,P50 (P)2(b),2(2)(3) 
M33 M)2(1)(e 
>» ELECTRONIC P820 (P)13,19,48(3),52,65(2) 
» EXPLANATIONS OF M255 (M)17(1) 
>»RESPONSIVENESS P880 (P)10(1),10(2),24(1),29 
P909 (P)24(1) 
M420 (M)8(1)(d),17 
>» SEARCH M79,M80 (M)17 
RECORDS OF POLITICAL STAFF P267 (P)10(1) 
> RESPONSIVENESS P880 (2) 
M517 (M)4,38 
>RETENTION P35, P45 (P)48(12z) 
>REAL ESTATE EXAMS P629 P10(1) 
RECORDKEEPING PRACTICES 189-05,189-61 (M)4 
~ P79,P85 (P)Reg.460/90 
) REFERENCE LETTERS PilSfmpl2nR23enRe40 P)49(c 
REFERENCES»*JOB COMPETITION P773 (P)2(b),49(c) 
REFUSAL TO CONFIRM OR DENY M470 (M)8(3) 
RENT REVIEW BOARD P150,P116 (P)19 
P654 (P)2(b),12,12(1)(b),21(2)(d) 
REPORT OF SHERIFF'S OFFICE(MGMT. P225 P)14(1)(a 
>OF THE LOTTERY TASK FORCE P170 P)2(1),14(2)(a),19,22(a),21(3)(d 
REQUEST TRANSFERS P386,P646 (P)25(1) 
REQUESTER CORRESPONDENCE P148 P)14(3 
IDENTITY M32 M)14(1)(f 
REQUESTER IDENTITY P370 P)2(1)(b),21(1)(f),21(2 
> INFORMATION - OPINIONS P371 P)49(b 
> NAME P27,, P53, P216 P)21(2 
»NAME - DISCLOSURE 191-04P P)42 
RESEARCH P464 P)24(1 
> AFFIDAVITS P465 P)24(1 
P811 (P)13,18(1)(b) 
RESEARCH AND DEVELOPMENT P246 P)17(1)(a 
>» PROJECT P270 P)18(1)(a 
&B RESIDENTIAL CARE FACILITY M195 M)2 
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TERM ORDER\PRIVACY SECTION v 
INVESTIGATION P=FIPPA, M=MFIPPA 
RESIGNATION LETTER M425 M)14 
RESPONSIVE RECORDS P880 P)10(1),10(2),24(1),29 
P909 (P)24(1) 
M420 (M)8(1)(d),17 
RESUME P159 P)10(2 
>PUBLIC APPOINTMENT P282 P)21(2)(a),23 
REVENUE CANADA P263 (P)15(b) 
RIDEAU CENTRE CLOSING - DECISION DOCUMENTS P72 P)12(1),12(2)(b),23 
SAFETY INVESTIGATIONS - LABOUR P92 P)10(2),13(1),13(2)(a),54,67(1 
»OHSA-COLLAPSED BLDG P32 P)67(1 
>OHSA VIOLATIONS - WCB P50 P)2(1)(h),(P)Reg.459/90(2 
>RATINGS OF TRUCKING GROUPS P53 P)2(1)(b,h),17(1),21(2 
»REPORT - ASBESTOS IN SCHOOL P3 P)17(1),53 
>SURVEYS P964 P)21(2)(b),21(2)(i 
SALARIES OF HOSPITAL EMPLOYEES P61 P)23 
>OVER $50,000 P183 P)21(3)(f),23 
>SENIOR STAFF M5 M)2(1 
M102 (M)6(1)(b),7(1),14(2),14(4)(a), 16,433) ) 
SALARY INFORMATION M23 M)14(4)(a rf 
SCHOOL 
» AMALGAMATION RECORDS M221 M)9(b),10(1),11(1)(b,c,d& 
> ATTENDANCE RECORDS M163 (M)45(1)(3),Reg.823(s)6 
>EMPLOYEE »DISCIPLINARY M328 M)2(b),7,12,14(5 
> FINANCING DECISION BACKGROUND P22 P)10(2),12(2)(b 
>FIRE AND ASBESTOS REPORT P3 P)10(1),17(1),53 
»FUNDING - ARCHIVAL RECORDS P5 (P)57(4) 
>» PROGRAM PROPOSAL M65 M)10(1)(a 
»RELATED RECORDS - TEST RESULTS M27 M)11(1)(c),14 
»STUDENT ATTACHE M143 (M)14(2)(a) 
» TAX POOLING STUDIES P60 (P)12(1)(b,c,e) 
» TEACHER'S NOTES M100 (M)13,17,54(c) 
SCIENTOLOGY - CHURCH OF - MARRIAGE AUTHORITY P56,P635 (P)13(1),19 
APPLICATIONS 
SEALED RECORDS P353 (P)67 
SEALED TENDERS - SEE ALSO TENDERS P166 (P)17(1)(a) 
SEARCHES FOR RECORDS - SEE REASONABLE SEARCH P303 (P)24 
SECURITIES COMMISSION INVESTIGATION RECORDS P30 (P)10(2),57(4) 
P157 (P)2(1),14(2)(a),49(b) a 
> TSE P90 (P)14(2)(a) > 
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TERM ORDER\PRIVACY SECTION 
INVESTIGATION P=FIPPA, M=MFIPPA 

SECURITY P874 (P)14(4)(i) 

» COMPUTERS P649 (P)14(1),14(1)(i) 

SECURITY DEPOSIT P166 (P)17(A)(c) 

SECURITY FILE ON REQUESTER HELD BY WCB P52 (P)10(1),19 

SENIOR'S HOME CONSTRUCTION RECORDS p49 (P)10(2),17(1),19,53 

SEVERANCE AGREEMENTS - SEE ALSO EMPLOYMENT M204 (M)1.4(2)(a),14(3)(f) 

CONTRACTS 

SEVERANCE *EMPLOYMENT RECORDS M173 (M)6(1)(b),12,14(2)(a,f,h), 

ee ed) 

M330 (M)é 

SEWER CONSTRUCTION RECORDS M36 (M)10(1) 
M342 (M)7(1),10(4) 

SEXUAL ASSAULT RECORDS P392 (P)14(2)(a),21(2)(d),21(3)(a&b) 


SEXUAL HARASSMENT - SEE ALSO HARASSMENT & 
INVESTIGATIONS - INTERNAL 


P165 (P)2(1),13(1),19,21(2)(d),21(3)(b) 
P182 (P)2(1),21(2)(d) 
P256 (P)21(3)(b) 
P443 (P)21(2)(h) 
P447 (P)21(2)(f,h,d),21(3)(g) 
SKYDOME - SEE ALSO STADIUM CORP P1638, P203 P)18(1)(a 
SOCIAL ASSISTANCE RECORDS P223 P)21(2)(d),21(3)(b 
P139 = P)2(1),14(1)(d),21(2)(d),49(b 
P672 (P)21(3)(c),21(5) 
M620 (M)8(1)(d) 
> REVIEW OFFICER'S REPORT P)963,967,969 P)14(1)(a 
»MINUTES OF SETTLEMENT M352 M)14(3)(f),38 
M370 (M)43(2) 
SOCIAL INSURANCE NUMBER - COLLECTION,USE,NOTICE 191-03M M)31(b),28(2),29(2 
SOFT DRINK CONTAINER USE P345 P)52(13),17 
SOLE PROPRIETORSHIPS - PERSONAL INFORMATION M224 2)(b 
SOLICITOR ADVICE - SEE ALSO LEGAL ADVICE M19 M)12 
P451 (P)10(1),54(3) 
M281 (M)12,17(1) 
SOLICITOR\CLIENT P501,P776,P842,P980 P)19 
P660 (P)2(b),19 
M237,M371,M466,M502, —_ (M)12 
M559 
M315 (M)2(b),4(a),7(1),8(1),8(4)(a&b),8(2)(a),8(2)( 


c),9(b),10,10(1),12,13,15(a),17(1 
P907 P)19.49(a 
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TERM ORDER\PRIVACY SECTION 
INVESTIGATION P=FIPPA, M=MFIPPA 
SOLICITOR\CLIENT M534 M)12,16 
>CROWN BRIEF P467 P)19 
>LEGAL ACCOUNTS P624 P)19,24(1 
M213 (M)12 
>LEGAL ADVICE P475 P)19 
»PROPERTY M516 M)12 
> SUBMISSIONS TO HUMAN RIGHTS M505 (M)12 
COMMISSION 
>WAIVER OF PRIVILEGE M260 M)2(b),12 
M291 (M)12 
STADIUM CORP - AGREEMENTS P346 P)17,18(1)(a 
STAR TREK FAN CLUB RECORDS P318 P)21(1)(c 
STATISTICS OF ACCIDENTS P604 P)17(1),18(1)(c&d 
STOCK BROKER REVIEW - LAW ENFORCEMENT REPORT P342 P)14(2)(a 
STUDENT EMPLOYEE NAMES - SEE ALSO TRAINING M26 . (M)14(4)(a) 
PROGRAMS 
> INFORMATION COLLECTION Sie P)39(2 
STUDENT RECORDS» OF A MINOR M104 M)14(1)(f),54(c 
STUDIES - DETENTION CENTRE CONDITIONS P188 P)12(1)(c),13(1),20,21 (f 
STUDY - PROVINCIAL CROWN LAND COTTAGES P206 P)12(1)(c,d,e),13(1)(2),22(b 
SUB-CONTRACTORS P166 P)17(1)(a 
SUBMISSIONS FOR APPEALS - GRANDVIEW P395 P)52(13 
SUBSTANCE OF DELIBERATIONS P72, P167 P)12(1 
SUPPLIED INFORMATION P16; P53, P69; P87, (P)17(1) 


P122, P179, P203, P204, 
P219, P228, P241, P248, 
P251 


SUPPLY P531 (P)17 
SURVEY PLANS P290 (P)17(1)(b,c)18(1)(a) 
SURVEILLANCE CAMERAS 193-26P P)38,39 
TAX - ASSESSMENT RECORDS P906 (P) 

>» BREAK ASSESSMENT - AUDITORS REPORT - STELCO Pu (P)30(2),57(1)(c,d) 

>» INFORMATION P553 (P)17(2) 

>NOTICES 191-52M (M)27 

>SHARING ARRANGEMENTS P334 (P)12 

> TALKS - INTERPROVINCIAL TALKS P876 (P)15(4)(a),17(2) 
TECHNICAL ASSESSMENT P163, P203 (P)18(1)(a) 

> INFORMATION P3, P69, P87, P222 (P)17(4) 
P463 (P)17(1),18(1),22(a),23 

TELEPHONE DIRECTORY - PENETANG MHC - INTERNAL P77 (P)14(1)(k) 
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TERM ORDER\PRIVACY SECTION 
k INVESTIGATION P=FIPPA, M=MFIPPA 
TELEPHONE RECORDS (SEE ALSO CELLULAR TELEPHONE) M519 (M)8(1)(b),(c),(d),(9) 
M607 (M)2,10 
TENANT INFORMATION M175 (M)2 
»PERSONAL INFORMATION P12 (P)21(2)(d),23 
TENDER DOCUMENTS - SEE ALSO CONTRACT P166,P431 (P)17(1)(a) 
P86 P)54 
P418, P419, P420 (P)17(1),2(1) 
P367 (P)17 
P610 (P)10(1),17(1),17(1)(a) 
P794 (P)10(1),25(2) 
M531 (M)10(1) 
»BIDS M22 M)10,10(1),10(1)(a),16 
»MEDICAL SUPPLIES M344 (M)4(1),10(1) 
M345,M346 (M)10(1) 
»PROPOSALS P873 P)17(1 
» DISCLOSURE P520 P)17(1),18(1)(c 
P574 (P)17(1)(a&c) 
TERMINATION AGREEMENTS - SEE EMPLOYMENT CONTRACTS 
> TEST PSYCHOLOGICAL M165 M)4 
QUESTIONS P351, P422 P)18(1)(h 
P426 (P)18(1)(f&g) 
P767 (P)18(10(c),18(1)(f),21(2),21(2)(a),21(3),23 
P768 (P) 18(1)(c),18(1)(f),18(1)(g) 
769 P)18(10(a),18(1)(c),18(1)(f 
M266 (M)11(1)(h) 
> EMPLOYMENT P662 P)18(1)(a),18(4)(b 
M377 M)11(1)(c&d 
> TERMINATION AGREEMENT M211 M)17(1),38(b 
+RESULTS P20, P43, P196 P)2(1)(b 
THEFT P165, P170 P)2(1)(b 
THIRD PARTY P489,P513,P689,P690,P7 (P)17(1) 
19,P750,P779,P798,P801 
,P839 
P661 (P)17(1),17(1)(c) 
P668 (P)17(1),48(4) 
P677 (P)2(b),13(1),14(2)(a),17(1),19 
P725,P925 (P)17(1)(c) 
‘ M284,M545,M574 (M)10(1) 


) P807 P)17,17(1)(c 
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TERM ORDER\PRIVACY SECTION y 
INVESTIGATION P=FIPPA, M=MFIPPA 
THIRD PARTY »>BREWER TAX P734 P)17(1 
> ENGINEERING REPORT M303 M)10,10(1 
> HARMS P609 P)17(1),52(1),64 
M238 (M)10 
> IN CONFIDENCE P472 P)17(1 
> INFORMATION P487 P)13,17,18 
P607 (P)17(1),17(1)(a&c),23 
>NO RESPONSE P697 P)17 
>OPINIONS P371 P)47(1),49(b 
»PERSONAL INFORMATION P499 P)49(b 
P606 (P)21(2)(d),21(2)(f) 
»PRICING INFORMATION P877 (P)17(1) 
»PROPOSAL P582 P)17(1),17(1)(a&e 
»RECYCLING LerAskey each P)I7(1 
>» SUBMISSIONS - SEE ALSO COMMERCIAL P286,P479 (P)17(1) 
P522 (P)13(1),17(1)(b) 
P604 (P)2,12,12(1)(a),12(1)(b),12(1)(c&e), 
12(1)(d),17(1),17(1)(b),19,54(3) 
>SUPPLIED M335 M)10,10(1 U 
> TECHNICAL INFORMATION P545 (P)17 
>UNIT PRICES M250 (M)10(1)(a) 
THREATENING LETTERS P259 —___(P)20 
TIME - EXTENSION Roi (P)27(1)(a) 
P617.P682,P683,P684 (P)27(1)(a) 
M261,M307,M439 (M)20(1)(a) 
P855 (P)27(1),54 
> MANAGEMENT REVIEW REPORT P633 (P)27(1)(b) 
TRADE AGREEMENTS P883 (P)12(4)(d), 12(1)(€),13,15,52(1) 
TRADE SECRET P500 (P)17(1) 
> INFORMATION P5611 (P)17(1),23 
TRAINING PROGRAM - FUTURES PLACEMENTS P384 (P)10(1) 
TRAFFIC INFRACTION M421 (M)14(30(b) 
TRANSFERS - REQUESTS P386,P646,P795 (P)25(1) 
TRANSIT SYSTEM - REPORT M92 (M)11(1)(c,e&f) 
TRANSMITTAL SLIP P58, P92, P94, P128 (P)13(1) 
TRESPASS - INTERNAL INVESTIGATION P377 (P)2(1),49(b) 
TRIBUNAL DECISIONS P650 (P)14(1)(g) 
> WCB P201 (P)13(1)(2)(!) 
>» MEMBERS NOTES P396 (P)10(1) § 
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> TERM ORDER\PRIVACY SECTION 
INVESTIGATION P=FIPPA, M=MFIPPA 
TRIBUNAL DECISIONS *RENT REVIEW BOARD P648 (P)10(1),21(3)(c),23 
P654 (P)2(b),12,12(1)(b),21(2)(d) 
TRIBUNAL RECORDS - FEES P863 (P)10,21(3)(d) 
TRUCKING SAFETY INFORMATION & LICENCES(INTER-PROV) P53 (P)2(1)(b), (P)17(1), (P)21 (2) Pie: 
TRUST FUND RECORDS OF UNIONS P26 (P)67(1) 
>REQUESTER IDENTITY P27 (P)2(1)(h) 
TYPING TESTS P43, P64 (P)21(3)(g) 
UNDUE FINANCIAL GAIN P163 (P)18(1)(g) x 
»RECORDS - GRIEVANCE HEARING P88 (P)67(1) 
UNPROFESSIONAL CONDUCT P165, P182 (P)21(2)(a) 
UNREASONABLE INTERFERENCE P50 (P)Reg.459/90(2) 
USE - COMPLAINT INFORMATION 193-05P (P)41 im 
USE - SIN# 191-03M (M)28(2),29(2),31(B) 
VEHICLE REGISTRATIONS M336 (M)14(1)(c),12(1)(e),14(3)(b) 
VENDOR LICENCE INFORMATION M39 (M)14(2)(4) 
VICTIMS ADDRESSES & NAMES - ROBBERY INVESTIGATION M6 (M)14(2),16 co 
VICTIMS - CRIME P919 P)2,21 
VISUALLY IMPAIRED - ACCESS P540 (P)48(4) 
3 VOLUMINOUS RECORDS P778 P)21(1),26 
VOLUNTEER FILES - SCHOOLS M8 M)14(1)(a,f 
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